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Louis Loss, FUNDAMENTALS OF SECURITIES REGULATION 36 (1983) (“Congress did not take 1
away from the citizen ‘his inalienable right to make a fool of himself.” It simply attempted to
.prevent others from making a fool of him”)
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“Of course, specific statutes and regulations create affirmative duties to
disclose information, but another duty arises more generally. When a
corporation does make a disclosure — whether it be voluntary or required —
there is a duty to make it complete and accurate. In other words, corporations
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D7) 120 /052,127 V2 LIPVYT MYPWA NN 715731 11476/04 B”Y7; (PW — ]'7»'('7) (21.8.1997
.(@”PoT — 121%) (21.2.2010 ,7212 QONIB) 1’XPIID NVDIWR

Louis Loss & JOEL SELIGMAN, SECURITIES REGULATION 29 (3:rd ed., 1998) (“[TThere is the 10
recurrent theme throughout [federal securities] statutes of disclosure, again disclosure, and still
.more disclosure... ‘The truth shall make you free.””)
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have a duty to disclose all facts necessary to ensure the completeness and

accuracy of their public statements.”!!
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In re Marsh & McLennan Cos., Inc. Sec. Litig.,, 501 F. Supp. 2d 452, 469 (S.D.N.Y., 2006) 11
9DOM TIV 01277 DY 310 P 11 YW 17T TINNT YW UDWHT N2 .(J0PWIT NIPIDT NIRITM)
Freudenberg v. E*Trade Fin. Corp., 712 F. Supp. 2d 171, 180-181 (S.D.N.Y. 2010); IX7.0°2¥D
.Billhofer v. Flamel Techs., S.A., 2012 U.S. Dist. LEXIS 106067, *15 (S.D.N.Y ., July 30,2012)
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Morrison v. ]*7 p0D2 Stevens VDWW 2W MNYT NI XTI .“Mother Court’ of securities law”
(I¥°n NYT2) Blackmun vDIW *127 NIAPYA ,National Australia Bank, 561 U.S 247 (2010)
.Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 762 (1975) nw992
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In re Delphi Financial Group Shareholder Litigation, 2012 Del Ch LEXIS 45, ,9198%7 YW 172,987 18
*62-63 (Del. Ch., 2012) (“This information is of the ‘tell me more’ variety, and given the quantity
and quality of the disclosure provided in the Definitive February 2012 Proxy, I find that the
IX7; Plaintiffs are unlikely to succeed on the merits of their claims alleging disclosure violations.”)
In Re Plains Exploration & Production Company Stockholder Litigation, 2013 Del. Ch. Lexis 03
.118, *36 (Del. Ch. 2013)
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“The issue of materiality may be characterized as a mixed question of law and
fact, involving as it does the application of a legal standard to a particular set
of facts. In considering whether summary judgment on the issue is
appropriate, we must bear in mind that the underlying objective facts, which
will often be free from dispute, are merely the starting point for the ultimate
determination of materiality. The determination requires delicate assessments
of the inferences a ‘reasonable shareholder’ would draw from a given set of
facts and the significance of those inferences to him, and these assessments

are peculiarly ones for the trier of fact.”27

MW7 0°10M YT VD DR — VOWNHT N2 YW Y AR D, TN 071377 YW KO0
NITIY 1NY 7°2Y 1PIY RO — 020 YPWR M1V ¥ 2195m NR nw'? Wy npivnna
“an inherently fact-specific finding such as :Basic NWID2 LOWAR N°2 YW MWL
nPnan SnIpn 2%Wa AYRWA ¥ 90n° XY 0DWNI N2 ,R¥Y HVIDD 28.materiality”
summary ) 7077 9¥ P12°0% Awpa bW M3 WAL »Ipnn 25w 027 NIXIRD DT
TIYINT MR PW MTpn 25w M0 DRI 1IN PRINNT PRIV 199K, (judgment
YR YW nrmnn 223% XNAN9D °5 ,IWaPY 1AW N7 NIXIRI VOWHT N2 LNAXT
93 1°23% 1o°N XY (7AW NPT MI2°0I2 P71 nTRn 25WA ¥IIN 913 X2 vnwInw
:N17°20 NIV *%¥2 12 NPIYnn

“Whether [the omitted fact] constitutes material information, and whether
nondisclosure of the [omitted fact] renders the original disclosure misleading,
remain questions for the trier of fact, and may be resolved by summary
judgment when there is no disputed issue of material fact.”29

Rosenblatt v. Getty Oil Co., 493 A.2d 929, 944-45 (Del. 1985) (“[I]t is clear from the X7 25
.Delaware cases that the materiality standard of 7SC... applies™)

.95—85 'mya,13 7 Y0 LY IR 26

.450 'ny2,20 7R Y9, TSC 27

Litwin v. Blackstone Group, L.P., 634 F.3d 706, 716 (2d 03 1X7.236 'n¥2,20 797 22 ,Basic 28
.Cir. 2011) (“Materiality is an inherently fact-specific finding”)

Inre Time. M12pY21,/n re Sanofi-Aventis Secs. Litig., 774 F. Supp. 2d 549, 564 (S.D.N.Y.,2011) 29
In re Warnaco Group Inc. Opinion 03 187 .Warner Inc. Sec. Litig., 9 F.3d 259, 267 (2d Cir. 1993)
Sec. Litig., 388 F. Supp. 2d 307, 313 (S.D.N.Y. 2005) (“[materiality] may be characterized as a
mixed question of law and fact, and is generally inappropriate for determination at the pleading
.(stage”
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“[A] complaint may not properly be dismissed... on the ground that the
alleged misstatements or omissions are not material unless they are so
obviously unimportant to a reasonable investor that reasonable minds could
not differ on the question of their importance.”30

nP2aw ,X°77 NITIY PNY NI ANYL NIPNIANT NPRWA AYISIIW 752 W W N0 NIPD)

.0°NYY 722 157 WIPA 11 YNRD XPW A8 719037 N2INY 9105w 1 95 197,0DWn1

MW VTN VD MWK AP, NRT ARPAT NY2oNH NnPYNAY 1IN ArR 0wra nvp
T 2 IR npYnma

“A bright-line rule indeed is easier to follow than a standard that requires the
exercise of judgment in the light of all the circumstances. But ease of
application alone is not an excuse for ignoring the purposes of the Securities
Acts and Congress’ policy decisions. Any approach that designates a single
fact or occurrence as always determinative of an inherently fact-specific
finding such as materiality, must necessarily be overinclusive or

underinclusive.”3!
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NP1IN IWX22W 213 IX 197377 NI NR 01513 12w X2 75w 02157 *WIRY 717207,
NWIDA 7TIPIT 2V TNy N7 MIXIXR YW 1YY vDWHT N2 .00 YT DR 1I0Y DR
32 “Silence, absent a duty to disclose, is not misleading under Rule 10b-5" : Basic

"23% Y9RIWAT 1772 1277 70 PPN KIT 07101 YT ©ID MY 72INY 1IN NPT
M7 MIPNY (X)36 73PN 3300177 0717230 Y7o0aW 1238 IR YITR 95 YW 2790 M nan
:NYIIP

Goldman v. Belden, 754 n12py2 ,Ganino v. Citizens Utils. Co., 228 F.3d 154, 162 (2d Cir.,2000) ~ 30
In re Sanofi-Aventis Secs. Litig., 774 F. Supp. 2d 549, 033IX7.F.2d 1059, 1067 (2d Cir., 1985)
.564 (S.D.N.Y., 2011)

.162 'ny2,00 ,Ganino 03 IR .236 1Y ,20 7R °Y? Basic 31

Resnik v. Swartz, 303 F.3d 147, 154 (2d Cir., 2002) (“For @3 187.239 'n¥3,20 7IvA 2°¥2 ,Basic 32
an omission to be actionable, the securities laws must impose a duty to disclose the omitted
information.”); In re Time Warner Inc. Sec. Litig., 9 F.3d 259, 267 (2d Cir., 1993) (“[A]n
omission is actionable under the securities laws only when the corporation is subject to a duty to
.(disclose the omitted facts”

,77¥ N197°12 1PN PPA2 NPTI2°X D7OKR UoLih] 1210PATR NIYAIN °omInn IMoNY ,"71'(5.7 I 33
NINYH 7T 402 >R KT N2IN 0w 1772 DDA 11D 719D TN n11°7% Aw™T 920m 1R
595 ,5wnb IR MOIVYD R’V TIN PDIX W2 A9R 022957 .MYITAR N0 Yw owwn Y5903
:NYSE, LISTED COMPANY MANUAL (2013) ,277° 11 W 707127 Sw 0w i
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02273777 TARNT *POYA DITINT P2V IR YIPR 9D 7372 020D IRIP MI”
0% NP AMWY IR 0% W IWRI,NPIWERTT ONKXYIN IR DOP°,03°0 Ywa
YDWA? ¥70 DM WOW IV IR YITR 939372 191, 7°3RN7 Y noninn vown

7 TIRNA 2W TIVA DII701 10N DY Omynwn 19IX

on%Y571 0°2%Nn NIPNM PINAY Q°VID” W~ PET NWIDA (1YY VDWAT N2 »XW D
,R°71 NI 5797207 Y pwnY 0rMAN DPRY 0iP23Y [IYY PR NMI¥ 7720 NIn7173a
,19 KD ORW 72201771 1°I¥D YRpWwnY MmN 17 170 1O1N WA MW YN 03, RIDR
YTIT DR NIZN? 77 702 PRY RYX 347003000 7230 N1PN22 wIT 0 XD 119
LY TIWY MR NN 7D, AT W PO PIVA LDWNT NI NN VTN WITI AW
,0°7277 ¥2VH” : 7Y NI PIN 0D HY C0IPIIP 1IN WITI 2w yn? 1avn yanwn®
357 axn 95% 02 719232 0227707 0P NI TPVID YW AIN0 W WRIN 12pY 1071 XY
MINEY TIWY PIP°N WATI 12TAW 11O 07101 TN 0°19°10M 0°0ID AT 72N T8Y
:>NTAIVT WPAY DRNI2 101 Y7o MYAY 7210

“The central issue on all three claims is not whether the particular statements,
taken separately, were literally true, but whether defendants’ representations,
taken together and in context, would have mislead a reasonable investor about
the nature of the debentures. Some statements, although literally accurate, can
become, through their context and manner of presentation, devices which
mislead investors.”3¢

£11°920 9722 hwIb2 ]1’775717 LOWNT N2 7T HY YT P17 AW

WY ,MWn 900 IR MR PR 0°I0n ©ID OR LAYRYY aWwnn”
1013 ,wpann MW yTnn Y NIYONDAn KXY YYD 717 0107757
QINY 7RI, 71T NIV 1193 NYRWW 07101 ©IDW 2137010177 $179m2
IP0M 191NN PRT? /P30 YPwn DY Awp® 1737 1719I¥21,°NInn "nYa IR
X377 WY ,0213 00D NIAONY 7T VIS JIVEIA IR LAWY NPVIDIX
NRAIMT PXPIDIRA 237 NIWHWHI 1910 PIXV21 1012230 HY IR TIDWY

“202.05 Timely Disclosure of Material News Developments - A listed company is
expected to release quickly to the public any news or information which
might reasonably be expected to materially affect the market for its securities.
This is one of the most important and fundamental purposes of the listing
agreement which the company enters into with the Exchange.”
£719°3 7R N1PNIAN Y97 1372 1Y 03 XD INRNTA,132,81/0D2,9 7IYR PY0 w7 poT T poD 34
.(2004) 34,12 5/X Q¥7°ARN "W”POT 1’7 0D 9Wwa
.133 /00,9 777 Y% ,w”POT PIPOD 35
JVVIX 07277 .McMahan v. Wherehouse Entertainment, Inc., 900 F.2d 576, 579 (2d Cir., 1990) 36
.D°1YD NIWY 710072 TRN
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91951% VD INIR P IV 75 .31712°3 N 797 NX MVAY 7927, ¥°PWHT "1DY
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:Sanofi-Aventis DWID2 199717 DR 020 P 1M DW 217777 1IN YW vOWHNT N°a

“There are two types of disclosure obligations. A duty may arise expressly
pursuant to an independent statute or regulation - i.e. an affirmative legal
disclosure obligation. Or, a duty may arise as a result of the ongoing duty to
avoid rendering existing statements misleading by failing to disclose material
facts.”38

MW YTRT NTNIAN 223% 07PY TIX LDWHT NIV NITAIWT 1NY 12T NI30N3
NI2°037 "2 .0°NW 0°M0m NI2°0IY ONNAY RWI LOWNHT N2 ,IIWRT TIRY NRIPnna
72N YW MPAINAT N°1aN .ANEY 77307 YW anTna DTN M2wn Ny NN
TIPPA ANIATING DR 1027 171 1IRYW W NIRY YY APnT 71900 n2n avp 22k
9959 N1OTIDM 719317 NI Basic NWIDA NP1 MXIR YW 119¥71 UDWHT N3 . TI0I07 RWIN
AN YW 772130 PR7 DYTIAY YyIAY NI0YY MINW DIYAWS 223Y 1Y WK AT
MNOW ,”712130 PR” YR V1D — PYIYAY 77T 2191 191N NPV NMIRLANT NPNY
PR DY 9197 ,ARTIND LD WAL WYY AR hwS Wnh? Iy — AR nwd
JIR Y INYRINAA 772a00 R

“‘No comment’ statements are generally the functional equivalent of silence. ..
It has been suggested that given current market practices, a ‘no comment’
statement is tantamount to an admission that merger discussions are underway.
That may well hold true to the extent that issuers adopt a policy of truthfully
denying merger rumors when no discussions are underway, and of issuing ‘no
comment’ statements when they are in the midst of negotiations. There are, of
course, other statement policies firms could adopt; we need not now advise
issuers as to what kind of practice to follow, within the range permitted by

law.”39

XWI1 232 193 NN MnR? AMWwY 10w 1RV 73 INND N*127 NIRIRI LOWN N3
N7 NIDIINT NI2N * VOWNTI N2 VAP Merck NWID2 40,0071 Y oY I9RY P°DINIY

47’02 ,::‘b 3720 496/95 ("X1°1INN) R”N DA IRT; 188 /1Ny ,8 7IVA bRy ,MPIAD MM T POD 37
.(8.8.1999 ,3212 0DIID) NI°A VDIV DN

Thesling v. M2pYa ,(1M0IT NIRIIMY NPIDA) 561 ‘MY ,30 AWR VY ,Sanofi-Aventis 38
Bioenvision, Inc., 374 Fed. Appx. 141, 143 (2d Cir., 2010); Glazer v. Formica Corp., 964 F.2d
.149, 157 (2d Cir., 1992)

.(10177 NPID) 239 MY ,20 TIVA 9OV Basic 39

In re Merck & Co., 2012 U.S. Dist. LEXIS 123800, *38 (D.N.J. 2012) (“the principle that a 40
.(company acquires a duty to speak about a topic if it puts that topic at issue”

10



NDHN 2N NN NPT MDT,1MINMNY : 9181 DR WANI NI DY 017 190

DM I 2w MIMPLIT DR 187 TINAWws , Vioxx 751902 0°113°0 7Y 193 nnY A7
nyan annvyaw 35 YY ORIWR 0°0I3% 7730 3PA%7 Providian 1UIva 4loonTip
VOWNTI N2 VAP JOWNI, ROV NPIINN 2w 03D XY ¥1¥°2Y Nwonm *nva marinn”»
MM VID RIT 172 PBIW 03D 1971 AYW NPPOYI NMIPPLPIDT DR 7Priwna Inw” X7 %D
D772W ©*PP32 0’50 LOWN NA AN Providian N3271 42.8%m 193 NN 132 nnw
D°L7D 77957 7931 ,7%W ©*°D057T WYX PV DYDWAT DA 223V ARLANT 7737

:719°3 1YL B>MAR? 75% 0P IWRT 050N

“[A]lthough a defendant does not have a Rule 10b-5 duty to speculate about
the risk of future investigation or litigation, if it puts the topic of the cause of
its financial success at issue, then it is ‘obligated to disclose information
concerning the source of its success, since reasonable investors would find
that such information would significantly alter the mix of available

information.”43

(current market practice) ”PIWA NATIT APVPID”Y Basic "7 poDA Y2 NIONINAN
PNINNT NYRWA R¥™M NY*APY IR 1R NMIWY WK ,NI2°01 YW 701 310 DY 7yavn
O *23% 07107 1DIRI NIPAINM TIVIDT RWIN 77207 NI NIIMR NIPII’Y NIIAN WK
YPWNI” Q1321 — PR DANWAW 3% NPNTAIW °XID WY 9157 1377 ,112°37 NN
91931 Yy ¥pwRY WYY 7133 07107 TYIN 07101 YT 19%3Y Dpwn 0van1 — 777307
SN RIT AT IV AW MW YTRAY ,NIINR 022702 .0MwIaw Y1

MY .4

TYIm 2237 NINR AYRW NAR°1 NN YTR0 MY W vIn 0™ID 1R AvRwn T3Y

,PWRY 10TV PW 02310 TWIPW 2°YaIp VA D111 1T 20100 (DINA LWITIA M0
MY 1973, NI 5 MRY IV NP NYEAY 12V PPPWNA 130,01’ MIRIW VI 19
932 [T 190 AP°R L, DAWINTINARY APRAn TN M3 ,whw ;0 nsIpn nIMTa
— Q1WA 0MWRAA MY 0IWOR 0°97371 1272 MW 0PN 7Y .0MWRR DY
NPPIW 9172 0% 0YIR .02M0M T 737 W2 AP 0D — IWni PIW? MNIWRIT PIW 12 0I5

“The Court must evaluate the alleged materiality of Merck’s) *38—37 'a¥2,40 79917 S5oyY Merck 41
failure to disclose unfavorable information about Vioxx’s possible CV risks in the context of what
.(Merck chose to tell the market about the reason for the product’s economic performance”

In re Providian Fin. Corp. Sec. Litig., 152 F. Supp. 2d 814, 824-25 (E.D. Pa.2001) (“Having put 42
the issue in play, Providian is obligated to disclose information concerning the source of its
success, since reasonable investors would find that such information would significantly alter the
.(mix of available information”

In re Van der Moolen Holding N.V. Sec. Litig., 405 F. Supp. 2d 388, 400-01 (S.D.N.Y. 2005); 43
.Lapin v. Goldman Sachs Group, Inc., 506 F. Supp. 2d 221, 240 (S.D.N.Y. 2006)
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“The Second Circuit has drawn a distinction between concepts of a duty to
disclose and materiality; however, where the duty to disclose arises from a

need to avoid false or misleading statements the inquiries as to duty and

materiality coalesce.”33
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MMy 2

03 X7 .In re IBM Corporate Sec. Litig. (Kowal v. IBM), 163 F.3d 102, 110 (2d Cir., 1998) 54
Lormand v. US Unwired, Inc., 565 F.3d 228, 249 (5th Cir., 2009) (“a duty to speak the full truth
arises when a defendant undertakes a duty to say anything. Although such a defendant is under no
duty to disclose every fact or assumption underlying a prediction, he must disclose material, firm-
.specific adverse facts that affect the validity or plausibility of that prediction.”)

737 7MWK AR PRA 29277 A NN 77V 71 Y70 DW 1157V 12N 03, IR0 D0ITPIR OIS 55
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YW NIPPOYR PNIPIDIN NDPWR” 137231 PR 5 2002—270WNT,(23 Y01 1IP°N) TIY NI PN oI
PIRT 7Y NIVI MI¥YHT DR PAn DPNBXT NINAAT IR IR DN — 737300
.370 11”71,2004—770WN;T (23 'ON 1P N) IV N1 PIN NYET 5(27.5.2001)
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Nabil I. Al-Najjar & Jonathan Weinstein, The Ambiguity Aversion Literature: A X1 N1PPOY 59
Critical Assessment, 25 ECON. & PHILOSOPHY 249 (2009); Johanna Etner, Meglena Jeleva, &
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predictions: of future cash flows for example, or future risks. A forecast may
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extrapolate present or historical facts into the future. But in each instance the
forward-looking elements and the non-forward-looking are severable.”80
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Iowa Public Employees’ Retirement System v. MF Global, Ltd., 620 F.3d 137, 144 (2d Cir., 80
.(W0PWIT 117D (2010
In re Motel 6 Securities Litigation, 161 F. Supp. 2d 227,240 (S.D.N.Y., 2001) (“Information W13 81
.(regarding impending mergers does not need to be specific or detailed in order to be material”
Underland v. Alter, 2011 U.S. Dist. LEXIS 102896, *23-24, citing Plumbers’ Union Local No. 1X7 82
: 12 Pens. Fund v. Nomura Asset Acceptance Corp., 632 F.3d 762, 775 (1st Cir., 2011)
“[T]o allege a material misstatement of reason, opinion or belief, plaintiffs must allege
either that the defendant did not actually believe her stated opinion or that she had no
reasonable basis for her belief. “Defendants are not liable under the securities laws
when their opinions, or those they reported, were honestly held when formed but
simply turn out later to be inaccurate; nor are they liable only because they could have
formed ‘better’ opinions.”
:Ind. State Dist. Council v. Omnicare, Inc., 719 F.3d 498, 505 (6th Cir., 2013) 03 1X7
“[T]here is generally no duty to disclose soft information. When knowledge of falsity
is shown, however, ‘[o]pinions cease to be soft information” and become hard facts. Id.
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“APC allegedly had knowledge of an ‘event’ -- the discovery of the defective
component -- that would ‘cause a material change in the relationship between
costs and revenues.’ Even if, as APC argues, they were not able to quantify the
exact impact of the defect at the time of the filing, at the very least this was a
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‘known uncertainty’ that APC would have reasonably expected to influence its
operations. Accordingly, because APC was under an affirmative duty to
disclose the discovery of the defect and did not, the Court finds this omission
to be actionable.”128
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“APC allegedly knew that the defect had caused (and would continue to
cause) an inventory adjustment and other material changes during the current
quarter. The information concerning the defect thus was something more that
a mere forward-looking projection, estimate, or forecast about the current
quarter. On the contrary, APC had knowledge of ‘hard’ information about a
‘known trend or uncertainty’ that would have a material impact on its current
operations, and consequently was under an obligation to disclose this

information in its 10-Q.”129
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“Material facts include not only information disclosing financial results, but
also facts which affect the probable future of the company and those which
may affect the desire of investors to buy, sell, or hold the company's securities.
A material omission is actionable ‘[e]ven if, [Defendants] were not able to
quantify the exact impact of the defect at the time of the filing [the Company’s

SEC report].’”130
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“The staff has no objection to such a ‘rule of thumb’ as an initial step in
assessing materiality. But quantifying, in percentage terms, the magnitude of a
misstatement is only the beginning of an analysis of materiality; it cannot
appropriately be used as a substitute for a full analysis of all relevant

considerations.”133
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In re Immucor Inc. Sec. Litig., 2006 U.S. Dist. LEXIS 72335 (N.D. Ga. 2006) 131
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.SEC Staff Accounting Bulletin No. 99, 64 Fed. Reg. 45150, 45151 (1999) 133
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“Following Basic, we have consistently rejected a formulaic approach to
assessing the materiality of an alleged misrepresentation...

SAB No. 99 is thoroughly reasoned and consistent with existing law - its non-
exhaustive list of factors is simply an application of the well-established Basic
analysis to misrepresentations of financial results — we find it persuasive
guidance for evaluating the materiality of an alleged misrepresentation.””136
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“The Court declined to adopt a bright-line rule for determining materiality in
Basic, observing that ‘[a]ny approach that designates a single fact or
occurrence as always determinative of an inherently fact-specific finding such
as materiality, must necessarily be overinclusive or underinclusive.” Here,
Matrixx’s bright-line rule — that adverse event reports regarding a
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pharmaceutical company’s products are not material absent a sufficient
number of such reports to establish a statistically significant risk that the
product is causing the events — would ‘artificially exclud[e]” information that
‘would otherwise be considered significant to [a reasonable investor's] trading
decision.’... Something more than the mere existence of adverse event reports
is needed to satisfy that standard, but that something more is not limited to
statistical significance and can come from the source, content, and context of
the reports. This contextual inquiry may reveal in some cases that reasonable
investors would have viewed reports of adverse events as material even
though the reports did not provide statistically significant evidence of a causal
link.”137
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