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"A business corporation is organized and carried on primarily for
the profit of the stockholders. The powers of the directors are to
be employed for that end. The discretion of directors is to be
exercised in the choice of means to attain that end and does not
extend to a change in the end itself, to the reduction of profits or
to the nondistribution of profits among stockholders in order to
devote them to other purposes."

{Dodge N3 :19119) Dodge v. Ford Motor Co., 170 N.W. 668, 683 (Mich. 1919) 50

Jbid, at p. 683 51

1bid, at p. 684 ("No doubt that certain sentiments, philanthropic and altruistic, 52
credible to Mr. Ford, had large influence in determining the policy to be pursued
.by the Ford Motor Company...")
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D°012% .Dodge D°NX7 2w AR DX N127% 0w nrIa 05ya 53 Sw opnvan
STD 0137 Bw nontyan nreeR by 191 710207 5w 0>°PoYi1 0°02°77 5y 0°poM
Daniel Gross "Henry Ford And The Model T" in Forbes® Greatest Business 1X7
Stories of All Time (Wiley, 1996) 75 [http://www.wiley.com/legacy/products/
.subject/business/forbes/ford.html (2.4.2004)]
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Michael P. Dooley Fundamentals of Corporation Law (1995) 97; D. :5wn® ,1X1 54
Gordon Smith "The Shareholder Primacy Norm" 32 lowa J. Corp. L. (1998) 277,
278

Amir X7 ,Dodge no%7 NX VYR NATIRG 2°002 '[1"1"? +Smith, ibid IWR7 ,'[1"['? 55
N. Licht "The Maximands of Corporate Governance: A Theory of Values and
Cognitive Style" (working paper, 2003) http://ssrn.com/abstract=469801
«(14.6.2004)

A.A. Sommer, Jr. "Whom Should the :%wn% X1 1777 v nrbos mpod 56
Corporation Serve? The Berle-Dodd Debate Revisited Sixty Years Later" 16 Del. J.
Corp. L. (1991) 33; C.A. Harwell Wells "The Cycles of Corporate Social
Responsibility: An Historical Retrospective for the Twenty-First Century" 51
Kan. L. Rev. (2002) 77

189



TrOVNN N DPOYI LIYN VY PHY

Dodd 19°%1 ,n1°3n7 *5ya% n12Ima Rwm T2 Janw ond 59577172 A% Berle
DR OP1Y A% MIXI? TIWnTTORYI DY 1PEPW ,7NONN2070 AWeA2 TRANY D XM
201 X% DTN AW P2 MDA ,awynd STARNA PrIya-mxap 53 bw o inaw
RPX ,0°YT-NI AN 07°1°2 77w 7°23° WX 17 NomaT N33 1PKRwa By 0Pyn
JPRPPINRA 779202 D1 NINC NITOAT N AR IR NwynT IRwn by

n%IIA% X 77207 223 MMaT 937 3 Berle 2n3 1931 Niwn nRna
*5y3 553 bw n°53%57 onaw’ P X Ny 9321 7192 AYyRaL 0°Intd L..11ann
1°3% Berle 5w 1n1yv 172 1A77 AR5y 770101y 90 By ebnw vpd ,nvann
727 XYI? 73103 700 X? Berle P 12°9-nmwn ,Dodge N3 Sw ¥ oL
DY °3 MIRI? AN NIV AT 720 Y C0DwnT 7DIRD KOX ,TIWRATRYI DY
M3 M3R TIWRITORYI T2 0D AT 7727 Pw NTAIRDT DPYORT v 120w
589w 1072 H21pnn PTINR 08D ,NAnK1 NN DY 3103 1 7210 MR 022701

n%on 5y NP ot nR 7T Berle Y@ 181 BY 721a02 9wR Dodd 71 5700
nAnn 023737 5w Ny Tpnna Dodd 3%.017 7y 119 nAowei n3onna 79200
nean *ya Sw anvbya a7 AX Dodd ,13 By 00 y12pb w2 Berlemw 021K
N3%7 711% 7WwRATRYI Y NI2IMA CRWINDY 71200 Y AnPRAT N1°en 0°3710
*52907 M2awn 1911% vIR2 ,INIYD Yw 105 231 792 AR Dodd-w X9 .Dodge
Mo MW 7Pwa AYwn °2 PRRA Dodd LY ANIXI NI377MEAR NN 7200
AN P PR 00727 ,RPY KT ¢7.nnnionn 7720 Sw o neana v5yab caam nm bw
52 pBwn WX PPERR MYV TWRM 257 NOXWR 172

1191 Berle 7 72 ,Berle 5w »pni 1mwy°v 5y pon X2 Dodd-w ows wnn
X 77 731 73 Berle X¥° 197°9°5y-AXR ®%.Dodd 337w *31pyi 1w 020077
-XYN ,Berle nyT2 1807 °23% 1YY M%7 %230 1w Dodd v 21w "aynd

Adolf A. Berle, Jr. "Corporate Powers as Powers in Trust" 44 Harv. L. Rev. (1931) 57
.1049

Jbid, at p. 1050 58

E. Merrick Dodd, Jr. "For Whom Are Corporate Managers Trustees?" 45 Harv. L. 59
«Rev. (1932) 1145

Jbid, at p. 1146 60

Jbid, at p. 1151 61

DR 12wn2 IR N172An DR 17TA2W N2 WHAYRRT CVIYRT MIWH 9Y 12T IR 62
o'W R 5w N1T1I00 NIRDANT Y Dodd 09°2 ,°2131 01073 ,0°72W Sw omririy
Jibid, at pp. 1154-1156 :1X7 .ny ININ2 Q°pPOYH n”‘?’np: 7253 o>M90

Adolf A. Berle, Jr. "For Whom Corporate Managers Are Trustees: A Note" 45 Harv. 63
L. Rev. (1932) 1365, 1366 ("As a matter of economics and social theory, Professor
.Dodd's argument is not only sound but familiar")

190



172NN N5ON TOVNN X DPOV LAVYN

NP’ NYa3 92172 = N°NTAN NPINR Sw NPTA DUwATY 09301 01K 17w
64 nyIn1->n3 X WY 710 DWPANHT 13P0RT 1PV 123077 TWORTRY

"Now I submit that you can not [sic] abandon emphasis on 'the
view that business corporations exist for the sole purpose of
making profits for their shareholders' until such time as are to be
prepared to offer a clear and reasonably enforceable scheme of
responsibilities to someone else."

oy AMWRR 1PN YIPY 7°7 923 X7 ,Dodd ay 19K myT Berle 7°0naw nywa
The Modern Y7137 0120 NX 2°372 TNy 71°7 WX ,Gardiner Means 123937
mbya P2 7797 DR 022w 17V N 71 1902 %5.Corporation and Private Property
RP1 ,N°NTY ARXIN NPT W ATIDT LNPRPTIANRT N1PI2°¥7 111202 A00hw)
LWV IRNAT NPWRIA N2I277MIXIRA TNONTY 201070 MPINAT 112 Sw ,nvown
R Dy190.,0°30p NPan 25y v ann M20% 2T MR DY pTRvIn pim 17T
,17307 POy Py N°2°vpaX v bw N91° 120X 1A N1InRg 05Yab ana XY o
66,M17207 025w Hy193 13973 199 ,NPTMA A9 wAR DY KD TN
0°9130 NMM2M7 Y nwTINn 7»X1% Means 1 Berle Xp 71 027277230 noub
*5ya] 10 1% NPINRT DYy 9y e wID72 avbwn by oanma” om0 YoMy
7IAY2 A9°7PR DR TRV 07 ..72%2 an2w ShInn 77anaw o 5y [neann
,SI00W DR OIR 0°9Y7 DR PR NN DTN 770w wTe A1 RO Taw
77°N0 X7 WX 02719 IRXAI 073w XM % 7mB90a (society) 77207 DR ROX

Jbid, at p. 1367 64

Adolph A. Berle, Jr. & Gardiner C. Means The Modern Corporation and Private 65
Property (New Brunswick, 1991, originally published in New York, 1932)

PTOY IMEN2 MIPIMA NPIRY 77202 7005w MY 12 wyni 777977 2N 66
nPya Sw 29w 0°IxY YR YR 0°2%n ,N°¥An2 LNND02 2w DUTYINA M2X7
J(rational apathy) N°211%7 NW>IXI (collective action problem) namwnn 121yon
A7 02371 0213 = NPIAT DY NPAIR CNDX RN 10 A0 Cwyn DY mipoen
72785 MP°D NTPYD 0N OPRY NPIR VDY PINAY IWERTKY LAPINN IR R
"P0°ONIV”I MITPD ANPN2 MP s NN Y pwacn yieaL nvin bya vy Ty
927 5w 191021, 2P P nann v5ya 92 .0NK 1MEw mpran (free rider)
51072°20 MR 544 7Y DD L7EP1D IR L 0MEn 1172 500 mipe ovpn XY
(07 3WN) WIAT MI2MR PN IR Man
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Bonds" 1984 Wisc. L. Rev. (1984) 667, 668 ("Courts traditionally have directed
bondholders to protect themselves against... self-interested issuer action with
explicit contractual provisions. Holders of senior securities, such as bonds, are
outside the legal model of the firm for protective purposes: a heavy black-letter
line bars the extension of corporate fiduciary protections to them")

NPPoY N12°017 AWXRD DLAYH NIRRT Sv 7712 n9vn napwn Simons nobn 124
0°77% 1°2 LMD (NPITRER X% nanmaw 170 PIWA AP0Y2 72177 JNRT NMPpPIIn
M1 Sw 177253 NTMOR Dy 1MN2 YW YIZpR Cbawn Py ovnbnn ,0omominn
17P1 ANIR2 DWW 7723 "]N"?V 173121 N°X73 7997 79X N12°032 JSIXNDI 20n0n
Allen M%0137 5w 12070 D IPYR APnlnn avKa 5y Q1T (RT3 D22) XYY
ax m7 1oon Po2°n ,Mn2 MYpil AR S5IXT ,NIMIT N12°032 °D 12WNN2 NonIn
SR

Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., No. 125
(Credit Lyonnais N3 $71272) CIV.A.12150, 1991 WL 277613 (Del. Ch. 1991) 33
William Allen "Unreported Case: Credit Lyonnais Bank :1X7 ,7v%mmm non®
Nederland, N.V. v. Pathe Communications Corp." 17 Del. J. Corp. L. (1992) 1099

Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., ibid, at p. 126
33
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1bid, ibid ("[The] board or its executive committee [has] an obligation to the 127
.community of interest that sustained the corporation")

Equity-Linked Investors, L.P. v. Adams, 705 A.2d 1040, 1042 (Del. Ch. 1997) X7 128
("[W]here foreseeable financial effects of a board decision may importantly fall
upon creditors as well as holders of common stock, as where [the] corporation is
in the vicinity of insolvency, an independent board may consider impacts upon
all corporate constituencies in exercising its good faith business judgment for
Official @3 X7, MI2 MBI NMMIRVANAD .the benefit of the 'corporation'™)
Comm. of Unsecured Creditors of Buckhead Am. Corp. v. Reliance Capital Group,
Inc. (in re Buckhead Am. Corp.), 178 B.R. 956, 968 (D. Del. 1994); Miramar
Resources, Inc. v. Schultz (In re Schultz), 208 B.R. 723, 729 (Bankr. M.D. Fla.
.1997)

Geyer v. Ingersoll Publications Co., 621 A.2d 784, ;17 ,0°¥137 *523 M2 237 129
787-790 (Del. Ch. 1992); Brandt v. Hicks, Muse & Co. (In re Healthco Int'l, Inc.),
Sy MX12P And °8%> MAn *23% 208 B.R. 288, 300 (Bankr. D. Mass. 1997)
«Odyssey Partners v. Fleming Cos., 735 A.2d 386, 420 (Del. Ch. 1999) X9

Supra note 128 I1X7 130
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«(Del. Ch. 1998)

supra note 87 and ALI"T M1Ipya Apnwnn 177 012°0 0¥ TR 73p2 79 1370 133
.accompanying text

Amir N. Licht $3X7 ,n*72y77 79wa nn?i1 7%%3pn 12 PXY 01 0219727 3w Py 134
"Accountability and Corporate Governance" (working paper, 2002) http://
.papers.ssrn.com/sol3/papers.cfm?abstract_id=328401 (26.3.2004)

Brudney, supra note 34, at pp. 645-646 ("[I]t is hard to see why directors X7 135
should become [creditors'] fiduciaries, and it is impossible to see how directors
.can at one time be fiduciaries for both (or all) constituencies")
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Simons v. Cogan, supra note 123, at p. 791 1I1X7 136
Oliver Hart Firm, Contracts, and $2wn? ,X7 XX 77 QN2 023907 N17007 137
Financial Structure (Oxford, 1995); Kathryn E. Spier "Incomplete Contracts and
Signaling" 23 Rand J. Econ. (1992) 432; Douglas B. Bernheim & Michael
Whinston "Incomplete Contracts and Strategic Ambiguity" 88 Am. Econ. Rev.
(1998) 432; Oliver Hart & John Moore "Incomplete Contracts and
Renegotiation" 56 Econometrica (1998) 755; Oliver Hart "Incomplete Contracts
n1»ayn 7712Y .and the Theory of the Firm" 4 J. L. Econ. & Org. (1988) 119
Bengt X7 ,72 0°17 01X 7°7202% AR 117 73°2102 77°0° O¥°A1 % vw e
Holmstrom & Paul Milgrom "Multitask Principal-Agent Analyses: Incentive
.Contracts, Asset Ownership, and Job Design" 7 J. Law, Econ. & Organ. (1991) 24
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MIDRT NMIT2 wATT DR Maw 795932 ArET DTN 0T MU Mwt 19K 138
M1 17007 M9 wdbw N7 1TI0°2 139w (property rights) ”1°°1p n1M31”
NIV AN YD NI Ny nTve 20012 awy» an ,Swnd ,y13ph vbnb
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Oliver Williamson "Corporate Governance" 93 Yale L. J. %93 19182 ,%1 25393
V137 71yn2 YD ooment mMpni nr 191 ,(1984) 1197
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JTARNA2 ,N17207 PIND 19377 254 D°D°Y0 141

4175 Db o 1y 142

Progressive Corporate Law (Boulder, Lawrence E. Mitchell ed., :7wn> ,1X7 143
1995); Lyman Johnson "Individual and Collective Sovereignty in the Corporate
Enterprise" 92 Colum. L. Rev. (1992) 2215; David Millon "Theories of the
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Corporation" 1990 Duke L. J. (1990) 201; Eric W. Orts "The Complexity and
Legitimacy of Corporate Law" 50 Wash. & Lee L. Rev. (1993) 1565; Symposium
"Corporate Irresponsibility: America's Newest Export?" 70 Geo. Wash. L. Rev.
nAN% PR AYINT oy °9%5 1R 0NN AT 09 023 Nwni 0223 .(2002) 890
gIIN2 717 72°N3 AINANT NPYawRT M0 1 o '?’ZPDJ SIPRY ONOAK NANIN2
21 w3 1N WX Edward Freeman X1 71 077 5w ©21277 17217 .0°POyiT 2an
R. Edward :5wn% ,7 .Stakeholder Theory 7°1PR ,N1211 1219-MXI2R% 0215010
Freeman Strategic Management: A Stakeholder Approach (1984); Thomas
Donaldson & Lee E. Preston "The Stakeholder Theory for the Corporation:
Concepts, Evidence, Implications" 20 Acad. Mgmt. Rev. (1995) 65; Ronald K.
Mitchell, Bradley Agle & Donna J. Wood "Toward a Theory of Stakeholder
Identification and Salience: Defining the Principle of Who and What Really
Licht, supra note :1X7 ,°N7P>2 1172 .Counts" 22 Acad. Mgmt. Rev. (1997) 853
55

Marleen A. O'Connor "Restructuring the :83 W7 .Orts, ibid, at p. 1581 1R7 144
Corporation's Nexus of Contracts: Recognizing a Fiduciary Duty to Protect
Displaced Workers" 69 N.C. L. Rev. (1991) 1189, 1259

Margaret M. Blair & Lynn A. Stout "A Team Production Theory of Corporate :I1X7 145
Law" 85 Va L. Rev. (1999) 247; Lynn A. Stout & Margaret M. Blair "Trust,
Trustworthiness, and the Behavioral Foundations of Corporate Law" 149 U. Pa. L.
Rev. (2001) 1737; Margaret M. Blair & Lynn A. Stout "Director Accountability
and the Mediating Role of the Corporate Board" 79 Wash. U. L. Q. (2001) 403

Stephen M. Bainbridge "Director Primacy: The Means and Ends of Corporate :1X7 146
Governance" 97 Nw. U. L. Rev. (2003) 547; Stephen M. Bainbridge "Director
Primacy in Corporate Takeovers: Preliminary Reflections" 55 Stan. L. Rev. (2002)
791; Stephen M. Bainbridge "The Board of Directors as Nexus of Contracts" 88
Jowa L. Rev. (2002) 1
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Henry N. Butler & Fred S. McChesney "Why They Give at the Office: :1X7 147
Shareholder Welfare and Corporate Philanthropy in the Contractual Theory of the
Corporation" 84 Cornell L. Rev. (1999) 1195, 1195 ("For centuries legal,
political, social, and economic commentators have debated corporate social
.responsibility ad nauseam")

\319-318 'ny1 ,44 7Y 2WY ,77XP1D ,5wn’ X7 148

DRRw NMYD v Prcd bwnd = TantIn nnon °a% NPYURie MTRY 210 149
ATIYNR CNRNWA TPNRa L8N Q°POIWA ORI YA TR nuwh awnl - vehp
DY “ORHBY”D X "1°12°”2 NMIANI0NT MTRYa 5w MY 772w 1013 Ao Cvp
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Shalom H. Schwartz "Value Priorities and Behavior: Applying a :I1X7 ,]17°
Theory of Integrated Value Systems" in Ontario Symposium on Social and
Personality Psychology: Values (New Jersey, Clive Seligman, James M. Olson &
Mark P. Zanna eds., 1996) 1; Donald R. Kinder "Opinion and Action in the Realm
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of Politics" in Handbook of Social Psychology (Boston, 4th ed. by Daniel T.
.Gilbert, Susan T. Fiske & Gardner Lindzey, 1998) 778

Michael Bradley & others "The Purposes and Accountability of the :I1X7 150
Corporation in Contemporary Society: Corporate Governance at a Crossroads" 62
77X MBID0X2 0°M”0n 0°9217 NINBY JLaw & Contemp. Prob. (1999) 9, 41-44
Stephen M. Bainbridge :%wn® ,1X7 .10 "0 3110 °9% OnXY DX 37N
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.Corporate Law Scholarship" 82 Cornell L. Rev. (1997) 856

Mark J. Roe Strong Managers, Weak Owners: The Political Roots of X7 151
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