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ÈÎ ˙ÚÂËÂ ¨‰Ê ÌÈ¯·„–·ˆÓ Ï˘ ÂÈ˘¯Â˘ ¯Á‡ ‰˜Á˙Ó ÂÊ ‰ÓÈ˘¯ ÆÂÊ ‰ÓÈ˘Ó· „ÂÓÚÏ „ˆÈÎ
Æ·Â˘ÈÈÏ ˙˙È ‰È‡˘ ‰¯È˙Ò Ì‰Ó ˙Ú·Â

‰¯·Á‰ ÈÓ ˙·ÂËÏ¢ ‰Ï‡˘· ÔÂÈ„· ‰˘ ‰‡ÓÎ ‰Ê ÌÈ˜ÂÒÚ ÌÈ¯Á‡ ÌÈ„ÓÂÏÓÂ ÌÈËÙ˘Ó
ÌÈ¯ÂÓ‡ ‰¯·Á· ‰¯˘Ó‰–È‡˘Â ÈÓ Ï˘ ÂÈÈÚ ˙‡¢ ∫¯˙ÂÈ ÈÎË ÁÂÒÈ· Â‡ ¢øÏ‰˙‰Ï ‰¯ÂÓ‡
ÔÚË ¨˙Â¯·Á‰ ¯Ë˘Ó Ï˘ ˙È¯„ÂÓ‰ ‰¯Â˙‰ Ï˘ ÌÈ„ÒÈÈÓ‰ ˙Â·‡‰ ÔÓ ¨Jensen ¢ø‡È˘‰Ï
˙È˙¯·Á‰ ‰ÁÂÂ¯‰˘ ˙Â„ÓÏÓ ÔÂÓÈÓ‰ ˙¯Â˙·Â ‰ÏÎÏÎ· ‰„Â·Ú ˙Â˘ ÌÈÈ˙‡Ó¢ ÈÎ ‰Â¯Á‡Ï
‰Ê ÈÂÂ˘ ≤Æ¢‰Ó¯ÈÙ‰ Ï˘ ÏÏÂÎ‰ ÈÂÂ˘‰ ˙‡ ˙Â‡È˘Ó ˜˘Ó· ˙ÂÓ¯ÈÙ‰ ÏÎ ¯˘‡Î ‰‡È˘Ï ‰ÚÈ‚Ó
Æ·ÂÁ ¨ÂÈÈ‰„ ¨‰¯·Á‰ ÈÙÏÎ ˙Â¯Á‡ ˙ÂÈÙÒÎ ˙ÂÚÈ·˙Â (equity) ÔÂ‰‰ ÈÂÂ˘ Ï˘ ÌÂÎÒÎ ¯„‚ÂÓ
˙ÂÈÓ‰ ÈÂÂ˘ ÍÒ ˙‡ ‡È˘‰Ï ‰¯˘Ó‰–È‡˘Â ÏÚ ÈÎ ˙È·ÈËÓ¯Â ‰ÚË ˙ÚÓ˙˘Ó ÂÊ ‰ÚÈ·˜Ó
˙ÂˆÂ·˜ Ï˘ ÔÈÈÚ ˙‡ Ì‚ ÏÂ˜˘Ï ‰¯˘Ó‰–È‡˘Â ÏÚ ÈÎ ÌÈÒ¯Â‚ ÌÈ¯Á‡ Æ„È‚‡˙‰ Ï˘ ·ÂÁ‰Â
Ì‚ ‰Ê ¯˘˜‰· ÌÈ¯ÎÊÂÓ ¨ÌÈ˘Â‰ ÏÚ ÛÒÂ Æ‰˙ÂÏÏÎ· (society) ‰¯·Á·Â „È‚‡˙· ˙ÂÙÒÂ
Ï·Â˜Ó Æ‰·È·Ò‰ ˙ÂÎÈ‡ ÔÎÂ „È‚‡˙‰ ÏÚÂÙ ‰·˘ ˙ÈÓÂ˜Ó‰ ‰ÏÈ‰˜‰ ¨˙ÂÁÂ˜Ï‰ ¨ÌÈ„·ÂÚ‰
ÈÏÚ·Ï Ô˙„‚‰ ÍÂ˙ ¨stakeholders ˙¯˙ÂÎ‰ ˙Á˙ ˙Á‡ ‰ÎÈ¯Î· ‰Ï‡ ÔÈÈÚ–˙ÂˆÂ·˜ ÍÂ¯ÎÏ
¢˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡¢ Ì‚ ÌÈ˙ÈÚÏ ‰ÂÎÓ ÂÊ ‰˘È‚ ≥Æ(stockholders) ˙ÂÈÓ‰

 ¥Æ(corporate social responsibility)
Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ÏÚ ÁÂÎÈÂÂ‰ ·Â˘ÈÈÏ Â˜ÈÙÒ‰ ‡Ï ‰˘ ÌÈÈ˙‡Ó ÈÎ ˙Ò¯Â‚ ÂÊ ‰ÓÈ˘¯

                                            

Michael C. Jensen "Value Maximization, Stakeholder Theory, and the Corporate ≤
Objective Function" 7 Eur. Fin. Mgmt. (2001) 297, 302 ("200 years' worth of

work in economics and finance indicates that social welfare is maximized when

Ï˘ ÌÈÏ˜ ÌÈÈÂÈ˘· ˙ÂÒ¯‚ Æall firms in an economy maximize total firm value")

14 J. Applied Corp. Fin. (2001) 8; 12 Bus. ∫Â‡¯ ÆÌÈÙÒÂ ˙ÂÓÂ˜Ó· ÂÓÒ¯Ù˙‰ ÂÊ ‰ÚË
Ethics Q. (2002) 235; Breaking the Code of Change (Boston, Michael Beer &

Nithan Nohia eds., 2000) 37; Unfolding Stakeholder Thinking (Sheffield, Jörg

ÆAndriof & others eds., 2002)

ÁÂÓ· ˘Ó˙˘‰Ï ‰¯Ê‰ ˙Â¯ÙÒ· Ï·Â˜Ó ¨stakeholders ÁÂÓ‰ ÏÚ ÛÒÂ ∫ÁÂÈÓ ˙¯Ú‰ ≥
˙ÂÂÎÓ‰ ¨‰Ï‡ ÔÈÈÚ–˙ÂˆÂ·˜ ¯Â‡È˙Ï ®other constituencies Â‡© constituencies

ÔÙÂ‡· ÚÓ˙˘Ó ¢‰ÏÈ‰˜¢ ÁÂÓ‰ ÔÓ ¨ÂÓÚËÏ Æ¢˙Â¯Á‡ ˙ÂÏÈ‰˜¢ Â‡ ¢ÌÈÏ‰˜¢ Ì‚ ˙È¯·Ú·
ÌÈÈ˜ ÂÈ‡ ÌÈ·¯ ÌÈ¯˜Ó·Â ıÂÁ ÂÈ‡˘ ¨‰ˆÂ·˜‰ È¯·Á ÔÈ· ˙ÂÈ¯„ÈÏÂÒ Ï˘ „ÂÒÈ ÚÏ·ÂÓ
ÌÈÁÂÓ ÔÈ·Ó „Á‡ ‡Ï Û‡˘ Ì‚‰ ¨¢ÔÈÈÚ–˙ÂˆÂ·˜¢ ÁÂÓ· ¯˜ÈÚ· ˘Ó˙˘ ÔÏ‰Ï ÆÏÚÂÙ·
‰¯·Á‰ ˙ÈÏÎ˙¢ Ô¯Ë˘ ßˆ ‰È„È„È ÂÂ˘‰ ÆÌÈÈËÂÂÏ¯‰ ÔÈÈÚ‰–ÈÏÚ· ÏÏÎ ˙‡ ÛÈ˜Ó ‰Ï‡

Æ≥≥µ—≥≥¥ ¨≥≤π ®·¢Ò˘˙© ·Ï ÌÈËÙ˘Ó ¢˙ÂÈ˘ÚÓ ˙ÂÚÙ˘‰Â ˙Â˘¯Ù — ˙È˜ÒÚ‰
¯Ë˘ÓÏ ˙ÈÏÒ¯ÂÂÈÂ‡ ˙ÈÂ¯˜Ú ˙¯‚ÒÓ ˙‡¯˜Ï ¯˙ÂÈ ‰·Á¯ ‰Ó‚ÓÓ ˜ÏÁ ‰È‰ ÂÊ ˙ÂÁ˙Ù˙‰ ¥
˜ÏÁÎ ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ ˙‡¯Â‰ ˙‡ ˙Â‡¯Ï ‰¯Â‡ÎÏ Ô˙È ‰Ê Ú˜¯ ÏÚ ÆÈ·ËÈÓ ˙Â¯·Á
Katharina Pistor "The Standardization of ∫Â‡¯ ¨˙È˙¯Â˜È· ‰¯È˜ÒÏ Æ˙ÈÓÏÂÚ ‰Ó‚ÓÓ
Law and Its Effect on Developing Economies" 50 Am. J. Comp. L. (2002) 97; Janis

Sarra "Convergence Versus Divergence, Global Corporate Governance at the

Crossroads: Governance Norms, Capital Markets & OECD Principles for

ÆCorporate Governance" 33 Ottawa L. Rev. (2001/2002) 177
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ÌÈÓ¯Â‚ ÏÚ ÚÈ·ˆ‰ÏÂ ¨‰ÈÚ·‰ Ï˘ ‰È˘¯Â˘ ˙·‰Ï ‰˘„Á ‰È¯Â‡È˙ ÚÈˆ‰Ï ‰ÓÈ˘¯‰ ˙¯ËÓ
ÌÈÁÂ˙ÈÏ ‰˘„Á ˙Â˘¯Ù ÚÈˆ ‰Ê ¯˘˜‰· Æ‰ÈÏÚ Ì˙ÚÙ˘‰Ï ˙Ú„‰ ‰˙È Ì¯Ë˘ ÌÈ·Â˘Á

Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙Ï‡˘· ÌÂÈÎ ÌÈÁÂÂ¯‰ ÌÈÈË¯Â‡È˙
˙ÈÏÎ˙ ˙ÚÈ·˜· ÈÎ ˙Ò¯Â‚ ËÙ˘Ó‰ Ï˘ ÈÏÎÏÎ‰ ÁÂ˙È‰ ÌÂÁ˙· ˙È˙¯ÂÒÓ‰ ‰˘È‚‰
‰‡¯ ‰Ê ÔÂ¯˜ÈÚ µÆ‰¯·Á‰ ÈÙÏÎ ˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ÈÏÚ·Ï ˙ËÏÁÂÓ ˙ÂÙÈ„Ú ˙˙Ï ˘È ‰¯·Á‰
ÔÈÈÚ‰–˙ˆÂ·˜ ˙‡ ˙Â‰ÊÏ ‡Â‰ ˘¯„˘ ÏÎ ¨ÔÂ˙ Ú‚¯ ÏÎ· ∫ÔÂ˘‡¯ Ë·ÓÓ ÚÎ˘ÓÂ ÈË‚Ï‡
ÈÂ‡¯‰ ‡˘ÂÓ‰ ‡Â‰ ‰Ê Ò¯ËÈ‡ ÆÌÈÈ¯ÂÈ˘‰ Ò¯ËÈ‡‰ Â‡ ‰ÚÈ·˙‰ ˙ÏÚ· ˙È„È‚‡˙‰
‰ÈÙÏ˘ ‰ÈÂÓÒ ‰Á‰ ‰ÓÂÏ‚ ‰Ê ÔÂÈÚ¯· Æ‡È˘‰Ï Ì‰ÈÏÚ Â˙Â‡Â ¨‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁÏ
˙ÂˆÂ·˜‰ ¯˙È ÏÎ Ï˘ ÌÈÒ¯ËÈ‡‰ ÏÎ ¨˙Â¯Á‡ ÌÈÏÈÓ· — ‰¯·Á‰ ÈÙÏÎ ˙ÂÚÈ·˙‰ ¯˙È ÏÎ
ÍÎ ¨‰Ê ¯˘˜‰· Ô‰Ó ÌÏÚ˙‰Ï Ô˙È ÍÎÈÙÏÂ ¨·ËÈ‰ ˙Â¯„‚ÂÓÂ ˙ÂÚÂ·˜ ÔÈ‰ — ˙ÂÈ„È‚‡˙‰
È˙Â‡ÈˆÓ ÁÂ˙È Æ˙È˙Â‡ÈˆÓ ‰È‡ ÂÊ ‰Á‰ ¨‡˜Ú ‡„ Æ‰‡˘‰ ÔÂÚË È¯ÂÈ˘‰ Ò¯ËÈ‡‰ ˜¯˘
ÔÈ‡ ¯˘‡Â ÂÊ· ÂÊ ˙ÂÈÂÏ˙˘ ˙ÂˆÂ·˜ ‰ÓÎ Ï˘ ÌÈÒ¯ËÈ‡ ·Ï˘Ó „È‚‡˙‰˘ „ÓÏÓ ¯˙ÂÈ
‡Ï ‰Ê· ‰Ê ÌÈ˘‚˙Ó ‰Ï‡ ÌÈÒ¯ËÈ‡ Æ‰ˆÓÓ ÔÙÂ‡· Ô‰È˙ÂÈÂÎÊ Û˜È‰ ˙‡ ¯È„‚‰Ï ˙Â¯˘Ù‡

ÆÌÚÙ
Ì¯Â‚ ÈÙ–ÏÚ ‰¯·Á‰ Í¯Ú ˙‡˘‰ ‰È‡ ˙Â¯·Á‰ ¯Ë˘Ó Ï˘ ˙ÈÊÎ¯Ó‰ ‰ÈÚ·‰ ÈÎ ‡ˆÓ
Æ˙Á‡ ‰ÂÚ·Â ˙Ú· ÌÈÓ¯Â‚ ‰ÓÎ ÈÙ–ÏÚ ‰ÈˆÊÈÓÈËÙÂ‡ ‡Ï‡ ∂¨®maximand–‰© „Á‡
˙ÂˆÂ·˜ ÈÂ·È¯ ÌÚ ˙Â„„ÂÓ˙‰Ï ÌÈÈÏÓ¯ÂÙ ˙ÂÂ¯˙Ù ‰ÚÈˆÓ ‰È‡ ÌÂÈ‰„ ˙ÈÏÎÏÎ‰ ‰È¯Â‡È˙‰
Ï˘ ¯Â‚˘‰ ÈÂÓÈ„‰ Æ®‰¯˘Ó‰–È‡˘Â© ÌÈ‚Èˆ È„È–ÏÚ ˙Ï‰ÂÓ‰ ¨‰Ó¯ÈÙ· ÔÈÈÚ ˙ÂÏÚ·
ÔÚ˘ È˙¯ÂÒÓ‰ ÈÏÎÏÎ‰ ÁÂ˙È‰ ¯˘‡ ∑¨(nexus of contracts) ¢ÌÈÊÂÁ Ï˘ ˙Ú˜Ù¢Î ‰¯·Á‰
˙‡ ‰‡Â¯ ¯˙ÂÈ ÌÏÂ‰ ¯Â‡È˙ Æ‰Ú·ËÂ ‰˙Â‰Ó ˙‡ ÈÂ‡¯Î Û˜˘Ó ÂÈ‡ ¨‰·¯ ‰„ÈÓ· ÂÈÏÚ
Ï˘ ÂÈÈÚ ÏÚ ÚÈÙ˘‰Ï ÏÂÎÈ ÁÂÎ ˙„ÓÚ· ÈÂˆÓ‰ „ˆ ÏÎ ‰·˘ ¨ÁÂÎ ÈÒÁÈ Ï˘ ˙Ú˜ÙÎ ‰¯·Á‰
Ï˘ ÈÂÈÚ ÁÂ˙È ¨‰Ê ÌÈ¯·„–·ˆÓ· ÆÌ‰ÈÈ· ÌÈÓÈÈ˜‰ ÌÈÈÊÂÁ ÌÈ¯„Ò‰ ÁÎÂÏ Ì‚ ¯Á‡‰ „ˆ‰
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Ì˘Ï ÌÈÙÒÂ Ú„È ˙Â¯Â˜ÓÏ ‰ÈÈÙ ÌÈ·ÈÈÁÓ ˙ÂÈ·ÈËÓ¯Â‰ ˙ÂÎÏ˘‰‰ ˙¯ÈÊ‚Â ‰¯·Á‰ ˙ÂÈÏÎ˙
ÆÈÏÎÏÎ‰ ÁÂ˙È‰ ˙ÓÏ˘‰

¨È‚ÂÏÂÎÈÒÙ‰ ¯˜ÁÓ‰ ÔÓ ˙ÂÂ˘ ˙Â·Â˙ ˙„Á‡Ó‰ ˙ÈÂÈÚ ˙¯‚ÒÓ ‰‚ÈˆÓ ÂÊ ‰ÓÈ˘¯
ÈÏÎÏÎ‰ ÁÂ˙ÈÏ Ô‰Â ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈÚ· Ï˘ ÌÈÈ¯È¯Ë˜Â„ ÌÈË·È‰Ï Ô‰ Ô˙Â‡ ˙¯˘˜ÓÂ
˙e¯È‚Ò· ˜ÊÁ Í¯Âˆ ÈÏÚ· ÌÈ˘‡˘ ‡È‰ ‰Ê ¯˘˜‰· ˙ÈÊÎ¯Ó‰ ‰„Â˜‰ ÆÂÊ ‰ÈÚ· Ï˘
ÌÚ „„ÂÓ˙‰Ï Ì˙Â‡ ˙·ÈÈÁÓ‰ ˙¯‚ÒÓ· „˜Ù˙Ï Â˘˜˙È (cognitive closure) ˙È·ÈËÈ‚Â˜
˙ÂÂÎ˙ ÈÏÚ· ‰¯˘Ó–È‡˘Â ¨Ë¯Ù· ÆıÁÏ È·ˆÓ· „ÁÂÈÓ· ¨ÌÈ„‚Â ÌÈÏÂ˜È˘ Ï˘ ·¯ ¯ÙÒÓ
ÈÙ–ÏÚ Ì˙ÏÂÚÙ ˙¯‚ÒÓ· ¨ÔÂ·˘Á· ‡È·‰Ï Í¯Âˆ· ÍÂ¯Î‰ È·ÈËÈ‚Â˜‰ ıÓ‡Ó‰ ÔÓ ÂÚ˙¯ÈÈ ‰Ï‡
Ï˘ ÂÈÈÚ ˙‡Â ‰È„·ÂÚÂ ‰È˘Â Ï˘ Ì‰ÈÈÈÚ ˙‡ ¨‰¯·Á‰ ÈÁÂÂ¯ ˙‡˘‰Ï ÌÈÈ˜ÒÚ ÌÈÏÂ˜È˘
‰ÈÂˆÓ ‰¯·Á‰ ¯˘‡Î — ÂÓÓ ‰ÚÈ˙¯‰ Ì‚ ‰ÙÈ¯ÁÓ ¨‰Ó‡˙‰·Â — ¯·Â‚ ‰Ê ıÓ‡Ó ∏Æ¯Â·Èˆ‰
˙e¯È‚Ò· ˘ÏÁ Í¯Âˆ ÈÏÚ· ‰¯˘Ó–È‡˘Â ¨‰Ê ˙ÓÂÚÏ Æ˙È˜ÒÚ Â‡ ˙ÈÂÓÈÓ ‰˜ÂˆÓ·
ÌÈ¯˘Î ÌÏÂÎ Ì‰Ï ÌÈ‡¯˘ ÌÈÒ¯ËÈ‡ ÔÈ· ‡È¯ËÂ ‡Ï˜˘· ÍÈ¯‡‰Ï ÌÈÏÂÏÚ ˙È·ÈËÈ‚Â˜
‰Ï‡ ÌÈË·È‰ Ï˘ Ì·ÂÏÈ˘ Æ˙ÂÈÁ¯Î‰ ˙ÂÈ˜ÒÚ ˙ÂËÏÁ‰ ˙Ï·˜ ÍÎ ·˜Ú ˙ÂÁ„ÏÂ ¨ÌÈÈÂ‡¯Â

Æ‰Ú¯Î‰Ï ˙˙È ‰È‡ ‰¯·Á‰ ˙ÂÈÏÎ˙ ÏÚ ˙˜ÂÏÁÓ‰ ÈÎ ‰˜ÒÓÏ ÏÈ·ÂÓ ÈËÙ˘Ó‰ ÁÂ˙È·
˙ÈÏÎ˙ ˙ÈÈ‚ÂÒ· Ï‡¯˘È· ‚‰Â‰ ÈËÙ˘Ó‰ ¯„Ò‰‰ ˙‡ ¯‡˙Ó ‰ÓÈ˘¯‰ Ï˘ ‡ ˜¯Ù
¯˜ÈÚ Ô˙Ó ÍÂ˙ ¨ÂÊ ‰È‚ÂÒ Ï˘ ¯˘˜‰· ‰ÂÂ˘Ó‰ ËÙ˘Ó‰ ˙‡ ¯˜ÂÒ · ˜¯Ù Æ‰¯·Á‰
Ï˘ ÈÏÎÏÎ‰ ÁÂ˙È‰ È¯˜ÈÚ ÏÚ „ÓÂÚ ‚ ˜¯Ù ÆÈ‡˜È¯Ó‡‰ ËÙ˘Ó‰ ˙ÂÁ˙Ù˙‰Ï ·Ï‰–˙ÓÂ˘˙
Æ˙ÂÙÒÂ ˙Â˘È‚ ÏÚ ‰¯ˆ˜· ÚÈ·ˆÓÂ ¨ÂÊ ÁÂ˙È ˙˘È‚ Ï˘ ‰È˙ÂÏ·‚Ó ÏÚÂ ‰¯·Á‰ ˙ÂÈÏÎ˙
Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ÏÚ ˙˜ÂÏÁÓ‰ Ï˘ ÌÈÈ‚ÂÏÂÎÈÒÙ‰ ÌÈ˘¯Â˘‰ ¯·„· ÔÂÚÈË‰ ˙‡ ‚ÈˆÓ „ ˜¯Ù
˙Â˘¯Ù· ÔÂÈ„ ÏÎ ˙¯‚ÒÓ· ˙ÂÒÁÈÈ˙‰ ˙ÂÂÚË‰ ˙Â„Â˜Â ˙ÂÈÂ˘‡¯ ˙Â˜ÒÓ Ë¯ÙÓ ‰ ˜¯Ù

ÆÂÊ ‰È‚ÂÒ Ï˘ ¯˘˜‰· ˙ÂÚˆÂÓ ˙ÂÓ¯ÂÙ¯· Â‡ ÌÈÓÈÈ˜ ÌÈ¯„Ò‰ Ï˘

Ï‡¯˘È· ˙ÈËÙ˘Ó‰ ˙¯‚ÒÓ‰ ∫‡ ˜¯Ù

ÆÈËÙ˘Ó ‚˘ÂÓÎ ‰Ê ‚˘ÂÓ Ï˘ Â„È˜Ù˙ ÈÂ‰ÈÊ· „˜Ó˙Ó ‰¯·Á‰ ˙ÈÏÎ˙· ÂÂÈ„· ÔÂ˘‡¯‰ „Úˆ‰
ÚÂ·˜Ï ÏÂÎÈ ¯˘‡Â È˙Â‡ÈˆÓ–ÈÚ·Ë ÌÂÈ˜ ÂÏ ˘È˘ ¨Ì„‡Ï „Â‚È· øÔÈ„‰ ÔÓ ˜ÏÁÎ Â˙¯ËÓ ‰Ó
‡„È¯‚ ˙ÈËÙ˘Ó ‰È‚ÂÏÂÎË — ÈÂÈÚ¯ ‚˘ÂÓ ‡Ï‡ ÂÈ‡ „È‚‡˙‰ π¨‰ÚÂ„È ‰„ÈÓ· ÂÈ˙Â¯ËÓ ˙‡

                                            

ÈÎ ÔÏ‰Ï ‰‡¯ ¨®¢ÔÂ·˘Á· ‡È·‰Ï Ô˙ÈÂ¢© ˙Â˘¯ ÔÂ˘Ï Ë˜Â ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ˘ Û‡ ∏
ÈÂÏÈÓ Í¯ÂˆÏ ˙ÂÁÙÏ ¨ÂÓÓ ˜ÓÁ˙‰Ï ÌÈÏÂÎÈ ÌÈ‡ ÌÈÏ‰Ó˘ Í¯Âˆ· ¯·Â„Ó È˘ÚÓ ÔÙÂ‡·

Æ‰¯·Á‰ ˙‚‰‰Â ÏÂ‰È‰ ˙ÂÓÈ˘Ó
Ï˘ ˙ÂÚÙ˘‰Ï ÛÂ˘Á ¯˙ÂÈ· ÈÓÂÂËÂ‡‰Â È˘ÙÂÁ‰ Ì„‡‰ Ï˘ Â˙Ú„–ÏÂ˜È˘ Ì‚ ¨Ô·ÂÓÎ π
–˙ÂÈ˙¯·Á ˙ÂÚÙ˘‰Â ÌÈÈÏÎÏÎ ÌÈˆÈ¯Ó˙Â ÌÈˆÂÏÈ‡ ¨ÌÈÈÊÈÙ‰ ÌÈ‡˙‰ ˙Â·¯Ï ¨Â˙·È·Ò

Æ˙ÂÈ˙Â·¯˙
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Â‡ ÔÈ„· ÌÈÚÂ·˜‰ ˜Á˘Ó ÈÏÏÎ ˙¯‚ÒÓ· ¨ÏÏÎ–Í¯„· ˙ÈÏÎÏÎ ¨˙È˘Â‡ ˙ÂÏÈÚÙ ÔÂ‚¯‡Ï
‰˙ÈÏÎ˙ ˙‡ ÚÂ·˜Ï ˙ÏÂÎÈ ‰¯·ÁÏ ÔÈ‡ ¨„·Ï· ˙ÈËÙ˘Ó ˙ÂÈ˘È‡ ‰˙ÂÈ‰· ±∞ÆÂÈÙ–ÏÚ

Æ‰˙ÈÏÎ˙ ˙‡ Ì‚ ÚÂ·˜Ï ÏÂÎÈ ¨‰¯·Á‰ ˙‡ ¯ˆÈ˘ ¨ÔÈ„‰ Æ‰È˙Â¯ËÓÂ

˜ÂÁ‰ ˙Â‡¯Â‰ Æ±

¨ÈÏÏÎ‰ ¨ÔÂ˘‡¯‰ ¯Â˘ÈÓ‰ ÆÌÈ¯Â˘ÈÓ È˘· ˙Ú·˜ ‰¯·Á‰ ˙ÈÏÎ˙ ¨ÈÁÎÂ‰ ÈÏ‡¯˘È‰ ÔÈ„·
˙Â¯·Á Ï˘ Ô˙ÈÏÎ˙ ÈÎ Ú·Â˜ ÔÈ„‰ ‰Ê ¯Â˘ÈÓ· Æ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ· Û˜˙˘Ó
˙È˘ÚÓ ˙Â˜Ù ‰Ï ÔÈ‡ ‰ÓˆÚÏ˘Î ÂÊ ˙ÈÏÏÎ ‰‡¯Â‰ ±±Æ˙È˜ÒÚ ‰È‰ ‰Ê ˜ÂÁ ÈÙÏ ˙Â„‚‡˙Ó‰
ËÙ˘Ó· ÆÏÚÂÙ‰ Ï‡ ÁÂÎ‰ ÔÓ ‰¯ÂÓ‡‰ ˙ÈÏÎ˙‰ ˙‡ ‡ÈˆÂÓ‰ ÔÂ‚Ó‰ ¯„‚Â‰ ‡Ï „ÂÚ ÏÎ
˜˘ÓÓ‰ Ì‰ „È‚‡˙‰ Ï˘ ÌÈ‚¯Â‡‰ ±≤∫ÌÈ‚¯Â‡‰ ˙¯Â˙ ˙ÂÚˆÓ‡· ‰Ê ÔÂ‚Ó ¯„‚ÂÓ ÈÏ‡¯˘È‰
±± ÛÈÚÒ ˙‡¯Â‰ Æ˙Â‡ÈˆÓ‰ ÌÏÂÚ ÔÈ·Ï ¨ÌÈÈ˜ „È‚‡˙‰ Â· ˜¯˘ ¨ËÙ˘Ó‰ ÌÏÂÚ ÔÈ· ¯˘˜Ó‰
„‚Ï ÌÈ˘Ï Ì‰ÈÏÚ˘ ˙ÈÏÎ˙‰ ‰Ó Ì‰Ï ‰ÚÈÓ˘ÓÂ ¨ÌÈÈËÂÂÏ¯‰ ÌÈ‚¯Â‡‰ Ï‡ ÍÎÈÙÏ ˙ÈÙÂÓ
ÌÈÁÂÂ¯ ˙˜Ù‰ Ì˘Ï ÌÈ˜ÒÚ ÏÂ‰È ∫¯ÂÓ‡Ï ¨¢È„È‚‡˙‰ ˜Á˘Ó¢· Ì„È˜Ù˙ ÈÂÏÈÓ· Ì‰ÈÈÚ

ÆÌÈÈ·¯Ó
‰Ï‡˘‰ È·‚Ï ¯Â¯· ¯„ÒŒ‰ ÏÚ ÚÈ·ˆÓ‰ ¯·„ ±± ÛÈÚÒ ˙‡¯Â‰· ÔÈ‡ ¨‰˙È·˙ ÈÙ–ÏÚ
±≥¨˙Â¯·Á‰ ˙„Â˜Ù ‰Ë˜˘ ‰˜È˜Á‰ ÔÂ‚ÒÏ ‰ÓÂ„· Æ‰¯·Á‰ ˙ÂÏÈÚÙÓ ÌÈÈÂ‡¯‰ ÌÈ‰‰ Ì‰ÈÓ
˙ÂÓ¯Â‰ ˙‡ ‰¯È‰· ‰¯Âˆ· Â· Ô‚ÚÏ ıÓ‡Ó‰ Û‡–ÏÚ ¨‰ˆÓÓ ¯„ÒŒ‰ ÏÈÎÓ ÂÈ‡ ˜ÂÁ‰ Ì‚
˙ÂÈÓ‰ ÈÏÚ· ˙‡ ÏÏÎ ¯ÈÎÊÓ ÂÈ‡ ±± ÛÈÚÒ ¨Â‰˘Ó ÚÈ˙ÙÓ ÔÙÂ‡· ±¥ÆÌÂÁ˙‰ Ï˘ ˙ÂÈ¯˜ÈÚ‰
˙ÂÈ„È‚‡˙‰ ˙ÂˆÂ·˜‰ ÂÏÈ‡Â ¨Ï‰˙‰Ï ÌÈ·ÈÈÁ ‰¯·Á‰ È˜ÒÚ ‰˙·ÂËÏ˘ ÔÈÈÚ‰–˙ˆÂ·˜Î

                                            

˙ÂÈ‚ÂÏÂÎË˘ ÌÈ„ÚÈ ˙‚˘‰ ˙¯˘Ù‡Ó ÌÏ‚Ó ¢„È‚‡˙¢ ‚˘ÂÓ‰˘ ˙ÈËÙ˘Ó‰ ‰È‚ÂÏÂÎË‰ ±∞
‰˙Â‡· ‚È˘‰Ï Â¯˘Ù‡ ‡Ï — ¢ÈË¯Ù ÔÈÈ˜¢Â ¢‰ÊÂÁ¢ ÌÈ‚˘ÂÓ‰ ‰Â˘‡¯·Â ˘‡¯· — ˙ÂÓ„Â˜
¢˙ÈËÙ˘Ó‰ ˙ÂÈ˘È‡‰ ˙¯Â˙· ‰È¯Â‡È˙Â ‚˘ÂÓ¢ ‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ :Â‡¯ ¨ÈÏÏÎ ÔÂÈ„Ï Æ˙ÂÏÈÚÈ
‰˙ÓÂ¯˙ °˜ÂÁ ‰Ê øıÙÁ ‰Ê ø‰ÊÂÁ ‰Ê¢ ‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ ª±∂∑ ®·¢˘˙© ÊÈ ËÙ˘Ó ÈÂÈÚ
ª≥πµ ®Ë¢Ó˘˙© ÁÈ ÌÈËÙ˘Ó ¢ËÙ˘Ó· „ÂÒÈ‰–È‚˘ÂÓ ÏÂÙ¯ÚÏ ‰ÏÎÏÎ‰ Ï˘ ˙È·ÈË˜Â¯ËÒÂ˜‰

Æ±π ®„¢˘˙© ËÈ ËÙ˘Ó ÈÂÈÚ ¢˙È¯ÁÒÓ‰ ‰¯·Á‰ Ï˘ ‰˙Â‰Ó ÏÚ¢ Ï‚Ò–·È·Á ˙È¯È‡
ÔÈ„‰ ˙ÚÈ·˜˘ ¯ÓÂÏ Í¯Âˆ ÔÈ‡ ÆÈÏÂÎÂ ¢ÚÂ·˜Ï¢ ˙ÏÂÎÈ ÂÏ ÒÁÈÈÓÂ ÔÈ„‰ ˙‡ ˘È‡Ó ËÒ˜Ë‰ ±±
ÌÈÈÏÎÏÎ ¨ÌÈÈËÈÏÂÙ ˙ÂÁÂÎ ÈÒÁÈ Ï˘ ‰‡ˆÂ˙ Â¯Â˙· ÂÈ‰˘ ¨‰˜È˜Á ÍÈÏ‰˙ Ï˘ ‰‡ˆÂ˙ ‰È‰

ÆÌÈ¯Á‡Â
Ì„˜˘ ÔÈ„‰ ˙‡ ÂÊ ‰„Â˜· Û˜˘Ó ˙Â¯·Á‰ ˜ÂÁ Æ˙Â¯·Á‰ ˜ÂÁÏ ¥∑—¥∂ ÌÈÙÈÚÒ Â‡¯ ±≤
˙¯·Á ≥∞≤∑Øπ∞ Ù¢Ú ª∏∂¥ Á¢Ò ¨±π∑∑–Ê¢Ï˘˙‰ ¨ÔÈ˘ÂÚ‰ ˜ÂÁÏ ≤≥ ÛÈÚÒ ∫Â‡¯ ÆÂ˙˜È˜ÁÏ

Æ≥∂¥ ®¥©‰Ó „¢Ù ¨Ï‡¯˘È ˙È„Ó ß Ó¢Ú· ÁÂ˙ÙÂ ÈÂ· ÌÈÚÈ„ÂÓ
Æ®˙Â¯·Á‰ ˙„Â˜Ù ∫ÔÏ‰Ï© ∑∂¥ Á¢Ò ¨±π∏≥–‚¢˘˙‰ ¨˛˘„Á ÁÒÂ¸ ˙Â¯·Á‰ ˙„Â˜Ù ±≥

¢˙Â¯·Á‰ ˜ÂÁ ˙Úˆ‰ ˙˜È˜Á· ˙ÂÂ¯˜Ú¢ ÔÓÊÂ¯ Ô¯ÚÂ ¯ÒÓ–ÔÓÁÏ ‰„ÈÂ„ ¨ÈÏÏÎ ÔÙÂ‡· ¨Â‡¯ ±¥
®·¢Ò˘˙© ·Ï ÌÈËÙ˘Ó ¢ÌÈÚÏ˜‰ È¯ÂÁ‡Ó¢ ‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ ª≤∂≥ ®Á¢˘˙© ‡ ËÙ˘Ó È¯Ú˘

Æ≥∞≥
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Á˙Ù ˙Á˙ÂÙ ˜ÂÁ‰ ÔÂ˘Ï Ï˘ ÂÊ ˙È·˙ Æ˙Â˘¯·˘ ÌÈ·ËÂÓÎ ˜¯ Â· ˙Â¯ÎÊÂÓ ˙ÂÙÒÂ‰
Æ˙Â„‚ÂÓ ˙ÂÈÂ˘¯ÙÏ

¯„‚· ÂÈ‰ ‰¯·Á‰ Ï˘ ÌÈ·ËÂÓÎ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì„ÓÚÓ ÈÎ ÒÂ¯‚Ï Ô˙È ¨‡ÒÈ‚ „ÁÓ
˜ÂÁ‰ ÈÁÒÓ ¨ÂÊ ‰˘È‚ ÈÙÏ ÆÍ‰ ÂÈÈ‰ ÔÈ‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂËÂ ‰¯·Á‰ ˙·ÂË ∫‡ËÈ˘Ù
‰ÈÏ‡Ó ˙·ÂÓ ‰¯·Á‰ ÈÁÂÂ¯Ï ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰ÙÈ„Ú‰ Ì˙ÂÎÊ ÈÎ ‰ÈÂÓÒ ‰Á‰ ÍÂ˙Ó ÂÏÚÙ
Û‡ ¨‰˜ÂÏÁ‰ ÈÏÏÎ· ˙Ù˜˙˘Ó ÔÎ‡ ÂÊ ˙ÂÎÊ ±µÆ˘¯ÂÙÓ ¯ÂÎÊ‡ ‰ÂÚË ‰È‡ ‡È‰˘ ÍÎ È„Î „Ú
ÌÈÏÂ˜È˘ ˙¯‚ÒÓ·¢ ¯Â·È„‰ ÈÎ ÔÂÚËÏ Ô˙È ÂÊ ÁÂ¯· ±∂ÆÈ„ÓÏ ‰˘ÏÁ ¢˙ÂÎÊ¢ È‰ÂÊ ÂÊÎÎ˘
„ÓÚÓ ˘È ‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ ¯˙ÈÏ ÈÎ „ÓÏÓ ¨ÌÈÈ˜ÒÚ‰ ÌÈÏÂ˜È˘‰ ÏÚ ·ÒÂÓ‰ ¨¢‰Ï‡
ÏÂ‰È ˙¯‚ÒÓ· ˙Â·˘Á˙‰Ï ˙ÂÈÂ‡¯ ‰Ï‡ ˙ÂˆÂ·˜ ¨ÂÈÈ‰„ ¨‡„È¯‚ È¯È˘ÎÓ ‡Ï Ì‡ ¨È˘Ó

Æ˙ÂÈÓ‰ ÈÏÚ· ÌÚ ·ÈËÈ‰Ï ÈÂ˘Ú ¯·„‰˘ ÏÎÎ ˜¯ ‰¯·Á‰ È˜ÒÚ
Æ˙˜‰·ÂÓ ˙ÈÂÈÂÂ˘ ˙Â˘¯Ù ¨‰ÈÓÊÓ Û‡ ÈÏÂ‡Â ¨˙Ï·ÂÒ ±± ÛÈÚÒ ÔÂ˘Ï ¨‡ÒÈ‚ Í„È‡Ó
‡Ï‡ „ÂÚ ‡ÏÂ ¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÛÈ„Ú „ÓÚÓÏ ËÒ˜Ë· ¯ÎÊ ÔÈ‡˘ ÍÎ ÏÚ ÚÈ·ˆ˙ ÂÊ ‰˘È‚
‰·Á¯ ‰¯·Á‰ ˙·ÂË ¨ÂÊ ˙Â˘¯Ù ÈÙÏ ÆÊÓ¯Â ˘¯„ Ï˘ Í¯„–ÏÚ ÂÎÂ˙Ï Ì˙Â‡ ‡Â¯˜Ï ˘È˘
Ú‚ÙÈ‰Ï ‰ÏÂÏÚ˘ ÔÈÈÚ–˙ˆÂ·˜ ÏÎ ¨¯·„‰ ÍÎ ÔÎ‡ Ì‡ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂËÓ ‰Ù˜È‰·
‰ÓÂ¯˙ ˙Ó¯Â˙‰ ÔÈÈÚ–˙ˆÂ·˜ ÏÎ ˙ÂÁÙ‰–ÏÎÏÂ ¨˙Â·˘Á˙‰Ï ‰ÈÂ‡¯ ‰¯·Á‰ È˜ÒÚ ÏÂ‰ÈÓ
ÔÓ ÚÂ¯‚Ï È„Î ÏÈÚÏ ¯ÂÓ‡‰ ÏÎ· ÔÈ‡ ¨‡‰È ¯˘‡Î ¯·„‰ ‡‰È ±∑Æ‰ÈÁÂÂ¯ÏÂ ‰È˜ÒÚÏ ˙È·ÂÈÁ
Ï˘ Ô‰ÈÈÈÚ ÔÈ· — ÔÊ‡Ï Â‡ — ÚÈ¯Î‰Ï „ˆÈÎ ‰Î¯„‰ ÏÎ ˜ÙÒÓ ÂÈ‡ ±± ÛÈÚÒ˘ ‰„·ÂÚ‰

                                            

‰Ë¯ÈÙ ÔÎÏÂ ¨ÔÂ‰ ˙˙ÁÙ‰ ¯ÒÂ‡ ÔÈ„‰ ÈÎ ‰ÈÂÓÒ ‰Á‰ ˙Â¯·Á‰ ˙„Â˜Ù ‰Ù˜È˘ ¯·Ú·˘ ÈÙÎ ±µ
‡¢Ú Â‡¯ ¨ÔÂ‰ ˙˙ÁÙ‰Ï Ú‚Â· Ô˘È‰ ÔÈ„‰ ˙¯È˜ÒÏ Æ¯˙ÂÓ ¯·„‰ Ì‰·˘ ÌÈ‚È¯Á Ï˘ ‰¯Â˘
‰ÈÂÓÒ‰ ‰Á‰Ï ‰ÓÂ„· Æ∏µ ®¥©ÁÈ „¢Ù ¨ÂÏ·‰Â ÒÎÓ‰ Ï‰Ó ß Ó¢Ú· È"‡ ÔÂÊÓ ˙¯ˆÂ˙ ≥∞Ø∂¥
ÈÏÚ· Ï˘ Ì„ÓÚÓ ¯·„· ®˙ÈË˙ÂÙÈ‰‰© ‰ÈÂÓÒ‰ ‰Á‰‰ ¨ÔÂ‰ ˙˙ÁÙ‰ ¯ÂÒÈ‡ ¯·„· ®˙È˙ÈÓ‡‰©
ËÏ˜˘ ÈÏ‚‡‰ Ï·Â˜Ó‰ ËÙ˘Ó‰ ÏÚ ‡È‰ Û‡ ÔÚ˘È‰Ï ‰ÈÂ˘Ú ‰¯·Á‰ È·ËÂÓÎ ˙ÂÈÓ‰

ÆÔÏ‰Ï Â‡¯ ‰Ê ÔÈÈÚ· ÆÂËÙ˘Ó·
˙ÏÂÎÈÂ ÁÂÂ¯‰ ÈÁ·ÓÏ ÛÂÙÎ· ˜¯ ‰¯·Á‰ ÈÒÎÓ ˜ÏÁ Ï·˜Ï ¢˙ÂÎÊ¢ ˘È ˙ÂÈÓ‰ ÈÏÚ·Ï ±∂
˙ÓÊÂÈ· ˜¯ — ÌÈ‚È¯Á ÌÈ¯˜Ó· ËÚÓÏÂ ¨˜ÂÁÏ ≥∞µ—≥∞± ÌÈÙÈÚÒ· ÌÈÚÂ·˜‰ ÔÂÚ¯ÈÙ‰
Ï˘ Â˙¯„‚‰Î ¨˘ÓÓ Ï˘ ˙ÂÎÊ· ¯·Â„Ó ÔÈ‡ ¨¯·„ Ï˘ Â˙ÈÓ‡Ï Æ®˜ÂÁÏ ≥∞∑ ÛÈÚÒ© ÔÂÈ¯ÂË˜¯È„‰
ÁÂÎÏ ˙ÂÙÈÙÎÎ ‰¯‡˙Ï ¯˙ÂÈ ÔÂÎ ÆHohfeld Ï˘ ÌÈÈËÙ˘Ó‰ ÌÈÒÁÈ‰ Ï„ÂÓ· ‰Ê ÁÂÓ
ËÚÓÏ ¨˙ÂÈÓ‰ ÈÏÚ· È„È· ÔÂ˙ ÂÈ‡ ‰˜ÂÏÁ‰ ÚÂˆÈ· È·‚Ï ˙Ú„‰–ÏÂ˜È˘ ÔÎ˘ ¨·ÈËÈ‰Ï
Wesley N. Hohfeld "Some ∫Â‡¯ ÆÁÂÎ· ‰Ú¯Ï ˘ÂÓÈ˘ Ï˘ ÌÈÈÂˆÈ˜ ÌÈ·ˆÓ·
Fundamental Legal Conceptions as Applied in Judicial Reasoning" 23 Yale L. J.

(1913) 16; Wesley N. Hohfeld "Fundamental Legal Conceptions as Applied in

ÆJudicial Reasoning" 26 Yale L. J. (1917) 710

¨‰¯·Á‰ Ï˘ ÌÈ‚¯Â‡Ï ˙ÈÙÂÓ È¯‰ ‰¯·Á‰ ˙ÈÏÎ˙ ¯·„· ‰Ó¯Â‰ ÈÎ ÔÂÚËÏÂ ÏÙÏÙ˙‰Ï Ô˙È ±∑
Æ˙ÈÏÏÎ‰ ‰ÙÒ‡‰ È„È· ÔÂ˙ ÂÏÏ‰ ˙‡ ˙ÂÓÏ ÁÂÎ‰ ‡ÏÈÓÓÂ ¨‰¯˘Ó‰–È‡˘ÂÏ „ÁÂÈÓ·Â
Â¯‡˘ÈÈ ‡Ï˘ ÌÙÂÒ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ˙‡ Â‡È˘È ‡Ï˘ ‰¯˘Ó–È‡˘Â ÍÎÈÙÏ
Ï˘ Ô‚¯Â‡ ‰È‰ ˙ÈÏÏÎ‰ ‰ÙÒ‡‰ Ì‚˘ ÔÂÂÈÎÓ ¨„·Ï· ˙È˜ÏÁ ‰È‡¯ ÂÊ ÌÏÂ‡ ÆÌ˙Â‰Î·

Æ˙Â¯·Á‰ ˜ÂÁÏ ¥∂ ÛÈÚÒ Â‡¯ Æ‰ÈÏ‡ Ì‚ ‰ÙÂÓ ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ ÔÎÏÂ ¨‰¯·Á‰
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˙Â‚‰˙‰ ˙Ó¯Â ˙Ú·Â˜ ‰È‡˘ ˙È˙¯‰ˆ‰ ‰‡¯Â‰ È‰ÂÊ ¨‰˙Â·È˘Á ÏÎ ÌÚ Æ˙ÂÂ˘‰ ˙ÂˆÂ·˜‰
Æ‰¯Â¯·

˙Â‚‰˙‰‰ ˙ÂÓ¯Â È˙˘ Ï˘ ÔÎÂ˙ ¯Â‡È˙· ˙Ù˜˙˘Ó ‰¯·Á‰ ˙ÈÏÎ˙ ¨È˘‰ ¯Â˘ÈÓ·
˙ÓÈÈ˜ ‰Ê ¯˘˜‰· Æ˙Â¯È‰Ê‰ ˙·ÂÁÂ ÌÈÂÓ‡‰ ˙·ÂÁ — ‰¯·Á· ‰¯˘Ó‰–È‡˘Â Ï˘ ˙ÂÈÊÎ¯Ó‰
ÌÂ˜ ¯Á‡Ï˘ ˙ÂÂ˘‡¯‰ ÌÈ˘· ÏÁ‰ Ï‡¯˘È· ˙Â¯·Á‰ ÈÈ„ Ï˘ ÌÎÂ˙· ‰ÓÈ˘¯Ó ˙ÂÙÈˆ¯
¨ÌÂÈÎ ÆÈÁÎÂ‰ ˜ÂÁ· ‰ÏÎÂ ±∏¨±ππ± ˙˘Ó ˙Â¯·Á‰ ˙„Â˜ÙÏ ¥ ßÒÓ ÔÂ˜È˙· Í˘Ó‰ ¨‰È„Ó‰
˙Â¯È‰ÊÂ ÌÈÂÓ‡ ˙Â·ÂÁ ·Á ‰¯˘Ó–‡˘Â ÈÎ ¨‰Ó‡˙‰· ¨ÌÈÚ·Â˜ ˜ÂÁÏ ≤µ≤–Â ≤µ¥ ÌÈÙÈÚÒ
ÌÂÈ˜ ÚÂÓÏ È„Î Ì‰È˙Â‡¯Â‰· ÔÈ‡ ÈÎ ÌÈÙÈÚÒ‰ È˘ ÌÈÚ·Â˜ ‰ÓÈ˘ ‰˙Â‡· Æ‰¯·Á‰ ÈÙÏÎ
Ì‰È˙Â·ÂÁ ¯·„· ˜ÂÁ‰ ˙Â‡¯Â‰ ¨˙Â¯Á‡ ÌÈÏÈÓ· ±πÆ¯Á‡ Ì„‡ ÈÙÏÎ ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ
È‡˘ÂÓ ÏÚÂ ≤∞‰¯˘Ó‰–È‡˘ÂÓ ÌÈ˘¯„‰ ˙Â‚‰˙‰‰ È˜˙ ÏÚ ˙ÂÚÈ·ˆÓ ‰¯˘Ó‰–È‡˘Â Ï˘

Æ¢¯Á‡‰ Ì„‡‰¢Â ‰¯·Á‰ ˙·ÂË Ì‰ ‡Ï‰ ¨˙Â·ÂÁ‰
¯·„· ˙Â‡¯Â‰Ï ÒÁÈ· Ì‚ ¯ÂÊÁÏ ÍÎÈÙÏ Ô˙È ±± ÛÈÚÒ È·‚Ï ÏÈÚÏ„ È˘¯Ù‰ ÔÂÈ„‰ ÏÚ
˙„ÓÏÓ ≤µ¥–Â ≤µ≤ ÌÈÙÈÚÒ· ˙ÂÂ·˙‰ ÆÍÎÓ ÚÓÈ Â‡ Æ‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ
‰¯˘Ó‰–‡˘Â Ï˘ ˙Â·˘Á˙‰Ï Á˙Ù ÌÈÁ˙ÂÙ Ì‰È˘ ¨È˘¯Ù‰ ·Á¯Ó‰ ˙ÈÁ·Ó ˙ÂÁÙÏ˘
Û‡ ÈÏÂ‡Â ¨ÂÈ˙Â·ÂÁ ÌÂÈ˜ ˙Ú· ®ÚÓ˘Ó· ˙ÂˆÂ·˜ Ì‚Â© ÌÈ¯Á‡ Ì„‡–È· Ï˘ ·¯ ¯ÙÒÓ·
Ì‚ ¢¯Á‡‰ Ì„‡‰¢ ¯„‚· ÏÂÏÎÏ ‰ÚÈÓ ÏÎ ÔÈ‡ ÌÈ¯·„‰ ÈÙ ÏÚ Æ˙‡ÊÎ ˙Â·˘Á˙‰ ÌÈ·ÈÈÁÓ
ÂÈ‡ ˜ÂÁ‰ ¨±± ÛÈÚÒ È·‚Ï ·ˆÓÏ ‰ÓÂ„· ÆÂ˙ÂÏÏÎ· ¯Â·Èˆ‰Â ‰È„·ÂÚ ¨‰¯·Á‰ È˘Â ˙‡
˙ÂÈÓÈËÈ‚Ï· ˙ÈÂ¯˜Ú ¯ÈÎÓ ‡Â‰˘ ÌÈÂ˘‰ ÌÈÓ¯Â‚‰ Ï˘ Ì‰ÈÈÈÚ ÔÈ· ÔÊ‡Ï ˘È „ˆÈÎ Ë¯ÙÓ

Æ‰˙ÎÂ„Ï ‡È˘Â˜ ‰¯„‰ ÆÌ‰Ï˘

                                            

Æ®¥ ßÒÓ ÔÂ˜È˙ ∫ÔÏ‰Ï© ≤±∂ Á¢Ò ¨±ππ±–‡¢˘˙‰ ¨®¥ ßÒÓ ÔÂ˜È˙© ˛˘„Á ÁÒÂ¸ ˙Â¯·Á‰ ˙„Â˜Ù ±∏
ßÒÓ ÔÂ˜È˙ ¯Á‡Ï ¨˙Â¯·Á‰ ˙„Â˜ÙÏ ÊÎπ∂–Â ‰Îπ∂ ÌÈÙÈÚÒ ÂÏÏÎ ˙Â¯·Á‰ ˜ÂÁ ˙˜È˜ÁÏ ¯·ÂÚ ±π

Æ‰Ó‡˙‰· ¨˜ÂÁÏ ≤µ¥–Â ≤µ≤ ÌÈÙÈÚÒ ˙Â‡¯Â‰Ï ˙Â‰Ê ˙Â‡¯Â‰ ¨¯ÎÊ‰ ¥
®Ô‰ÈÙÏ ¥ ßÒÓ ÔÂ˜È˙ Ï˘Â© ˙Â¯·Á‰ ˜ÂÁ ˙Â‡¯Â‰ Ï˘ Ô˙ÓÂ¯˙ ¨¯Ó‡È‰Ï ˙˙È ˙Ó‡‰ ≤∞
ÌÂ˘Ó Ô‰· ÔÈ‡ ÈÎ „ÓÏÓ ˙Â¯ÎÊ‰ ˙Â‡¯Â‰· ÔÂÈÚ Æ¯˙ÂÈ· ‰Ï„ ‰È‰ ˙Â‚‰˙‰‰ Ô˜˙ ˙ÚÈ·˜Ï
ÔÂ‚ÈÚ ˙‡¯˜Ï ˙È˙‚¯„‰ ˙ÂÓ„˜˙‰ ÌÂ˘Ó Ô‰· ˙Â‡¯Ï ˘È ¯˙ÂÈ‰ ÏÎÏ Æ¯˜ÈÚÂ ÏÏÎ ‰ˆÓÓ ¯„ÒŒ‰
‡Â‰ ≤µ≤ ÛÈÚÒ Ï˘ ÂÏÚÂÙ ÏÎ ¨ÍÎ Æ˙ÈËÙ˘Ó‰ Â˙ËÈ˘ Ï˘ „ÂÒÈ‰–˙ÂÂ¯˜Ú Ï˘ ˙Â¯Á
„ÂÚ ¨¯·ÎÓ ‰¯È‰·‰ ‰˜ÈÒÙ‰˘ ‡Ï‡ Æ˛˘„Á ÁÒÂ¸ ÔÈ˜ÈÊ‰ ˙„Â˜ÙÏ ≥∂—≥µ ÌÈÙÈÚÒÏ ˙ÂÙ‰Ï
–‡˘Â ÈÎ ¨≤µ≤ ÛÈÚÒ Ï‡ ÈÏÎÏ ÈÏÎÓ ÔÎÓ–¯Á‡Ï Â˙˜¯‰ÏÂ ‰Îπ∂ ÛÈÚÒ ˙˜È˜ÁÏ Ì„Â˜
¨ßÁ‡Â È‡˘¯· ß ßÁ‡Â ÈÂÏËÂ¯ ≥≥≥Øµπ ‡¢Ú Â‡¯ Æ¢˙ÂÎ˘¢ ÈÒÁÈ· ÌÈÈÂˆÓ ‰¯·Á‰Â ‰¯˘Ó‰
ÔÂ¯˜ÈÚ‰ ÏÚ ¯È‰ˆÓ ‰Ê ÛÈÚÒ Æ≤µ¥ØÊÎπ∂ ÛÈÚÒ È·‚Ï Ì‚ ÌÈ¯·„‰ ÈÙ ÍÎ Æ±±µ∂ „È „¢Ù
˙ÂÈ˘ÁÂÓ ˙ÂÓ‚e„ È˙˘ ˜ÙÒÓ ¨ÌÈÂÓ‡‰ ˙·ÂÁ ¯„‚· ÌÈÈÈÚ „Â‚È ¯ÂÒÈ‡ Ï˘ ˜È˙ÂÂ‰
¯ÂÒÓÏ ‰·ÂÁ‰ ¯ÂÎÊ‡· Ì˙ÂÁÂ ¨‰¯·Á‰ È˜ÒÚ· ‰ÚÈ‚ÙÏ ®‰ÓÈ‰ ‡ÂÏÓÎ ˜¯ ÂÊÓ ÂÊ ˙ÂÏ„·‰©
ÈÏË˜ÂË ≤∂∑Øµµ ‡¢Ú Â‡¯ Æ‰¯·Á‰ Ï˘ ÌÈÒÎ ˙ÏÈË ¯ÂÒÈ‡ ÌÚ ÈÂÏÈ‚ ˙·ÂÁ ˙Î¯ÂÎ‰ ¨Ú„ÈÓ

Æ±µ∂π ‡È „¢Ù ¨Ó¢Ú· „ÏË¯ÂÙ ËÏÓÏ È¢‡ ˙˘Â¯Á È˙· ¢ÔÂ˘Ó˘¢ ß
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„ÈÁÈ ˙Â·ÂÁ ‡˘ÂÓÎ ‰¯·Á‰ ˙·ÂË Æ≤

¯·Ú· ‰¯¯ÂÚ Ì‰Ï˘ ˙ÂÈÓÈËÈ‚Ï· ¯ÈÎÓ ÔÈ„‰˘ „È‚‡˙· ˙ÂˆÂ·˜Â ÌÈÓ¯Â‚ Ì˙Â‡ Ì‰ÈÓ ‰Ï‡˘‰
‰È‰ ¨¢‰¯·Á‰ ˙·ÂË¢ ‚˘ÂÓ‰ ‡Â‰ ‡Ï‰ ¨Ë˜˘ È¯È¯Ë˜Â„‰ ÔÂ¯˙Ù‰ ÆÌÈÓÈÂÒÓ ÌÈÈ˘˜
¯Ê‚È‰Ï ˙·ÈÈÁ ‰¯ÂÓ‡‰ ‰Ï‡˘‰ ÏÚ ‰·Â˘˙‰ ÈÎ ÌÈ¯Â·Ò Â‡ ÆÈ˙Â‰Ó ‡ÏÂ ¨ÈÏÓ¯ÂÙ–ÈÎË
˘È Ì¯Â‡Ï ˜¯Â ¨Ï‡¯˘È· ˙ÈËÙ˘Ó‰ ‰ËÈ˘· Â¯ÎÂ‰ ¯·Î˘ ¨ÌÈÈ˙Â‰Ó „ÂÒÈ–˙ÂÂ¯˜ÚÓ ‰ÏÈÁ˙
˙·ÂÁ Ì‰ ‰Ï‡ „ÂÒÈ–˙ÂÂ¯˜Ú ÆÈ„È‚‡˙‰ ¯˘˜‰Ï ÌÈ„ÁÂÈÓ‰ ÌÈÈÏÓ¯ÂÙ ÌÈË·È‰ ÔÂÁ·Ï
ÈÒÁÈ ÌÈÓÈÈ˜˘ ÌÂ˜Ó ¨ÌÈÂÓ‡‰ ˙·ÂÁÂ ¨˜ÊÏ ‰¯È·Ò ˙eÈÙˆ ˘È˘ ÌÂ˜Ó ¨˙È‚˘ÂÓ‰ ˙Â¯È‰Ê‰
Ï˘ Ì˙·ÂË¢ ÔÈ·Ï ¢‰¯·Á‰ ˙·ÂË¢ ÔÈ· ÈÂ¯˜Ú‰ ÒÁÈ· ‰ÏÈÁ˙ ÔÂ„ ÆÔÈ„ ÈÙ–ÏÚ ˙ÂÙÈÙÎÂ ÁÂÎ

Æ¢˙ÂÈÓ‰ ÈÏÚ·
‡Â‰ ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ‰ ‡˘ÂÓ ÈÎ Ú·Â˜ ¨ÂÏ Ì„˜˘ ÔÈ„‰ ˙Â·˜Ú· ¨˙Â¯·Á‰ ˜ÂÁ
ÚÂ·˜Ï Í¯Âˆ‰ Æ¢‰¯·Á‰ ˙·ÂËÏ¢ ÏÂÚÙÏ ‰¯˘Ó‰–È‡˘Â Ï˘ Ì˙·ÂÁ Ô‡ÎÓ Æ‰ÓˆÚ ‰¯·Á‰
˙ÂÈ‰ ÁÎÂÏ ÂÈÏ‡Ó Ô·ÂÓ ÂÈ‰ ‰¯˘Ó‰–È‡˘Â È·‚Ï ¨ÌÈ˙ÈÚÏ ÌÈ¯ÈÓÁÓ ¨˙Â‚‰˙‰ È˜˙
ÌÈ‡˘ ÌÈ·‡˘Ó· ‰¯˘Ó‰–È‡˘Â Ï˘ Ì˙ËÈÏ˘ ÁÎÂÏÂ ‡„È¯‚ ˙ÈËÙ˘Ó ˙ÂÈ˘È‡ ‰¯·Á‰
ÈÂ‡¯˘ Ò¯ËÈ‡Î ‰¯·Á‰ ˙·ÂË· Ì„˜ÂÓ ·Ï˘· ¯·Î ¯ÈÎ‰ ÈÏ‚‡‰ Ï·Â˜Ó‰ ËÙ˘Ó‰ ≤±ÆÌ‰Ï˘
¢‰¯·Á‰ ˙·ÂË¢ ‚˘ÂÓ‰ ≤≤Æ¯Â‰¯‰ Â‡ ÒÂÒÈ‰ ‡ÏÏ ÂÈ˙Â·˜Ú· „Úˆ ÈÏ‡¯˘È‰ ÔÈ„‰Â ¨‰‚‰Ï
ÔÂÂÈÎÓ ¨„È‚‡˙· ˙ÂÚ‚Â‰ ˙Â·ÂÁ‰ ‡˘ÂÓ ˙‡ ¯È„‚‰Ï Í¯ÂˆÏ ÈË‚Ï‡ ÔÂ¯˙Ù ‰¯Â‡ÎÏ ‰ÂÂ‰Ó
„ÂÚ ÔÈ‡ ¨‰‚‰Ï ÈÂ‡¯Î „ÈÁÈÂ „Á‡ Ò¯ËÈ‡ Ú·˜˘Ó Æ‰Ï‡ ˙Â·ÂÁÏ „ÈÁÈ ‡˘ÂÓ ˜ÙÒÓ ‡Â‰˘
‰˘Ú ‰¯˘Ó‰–‡˘Â Ï˘ ÂÈ˙Â·ÂÁ ÈÂÏÈÓ ÆÌÈ˘‚˙Ó ÌÈÒ¯ËÈ‡ ÔÈ· ÔÂÊÈ‡ ÍÂ¯ÚÏ ‰¯Â‡ÎÏ Í¯Âˆ
‰Ï˜ — ‰¯Â‡ÎÏ ·Â˘ — ˙È˘Ú ˙Â·ÂÁ‰ ˙ÙÈÎ‡· ËÙ˘Ó‰–˙È· Ï˘ Â˙Î‡ÏÓ Ì‚ Æ¯˙ÂÈ ËÂ˘Ù

Æ˜¯Ù‰ ÏÚ „ÓÂÚ „Á‡ Ô‚ÂÓ Ò¯ËÈ‡ ˜¯˘ ‰Ú˘· ¯˙ÂÈ
È„ÈÏ ‰‡È·‰ ¯˘‡ ¨ÌÈ¯˘Ú‰ ‰‡Ó‰ ˙È˘‡¯· ˙ÈËÂÙÈ˘ ‰Ï˜˙ ‰Ú¯È‡ ÈÏ‚‡‰ ËÙ˘Ó·
ÔÈ„‰–˜ÒÙÏ Â˙ÂÂÎ Æ„È‚‡˙· ˙Â·ÂÁ‰ ‡˘ÂÓÎ ‰¯·Á‰ ˙·ÂË Ï˘ ‰„ÂÁÈÈ· ˙Ê¯ÙÂÓ ‰ˆ˜‰
˙·ÂÁÓ ˜ÏÁÎ ¨ÈÂÏÈ‚‰ ˙·ÂÁ ‰Â„È ÔÈÈÚ Â˙Â‡· ≤≥ÆPercival v. Wright ÔÈÈÚ· ÌÒ¯ÂÙÓ‰
ÂÈ˙ÂÈÓ ˙‡ Ì‰Ï ¯ÎÂÓ ‰Ï‰˘ ‰Ú˘· ÌÈ„ÈÁÈ ˙ÂÈÓ ÈÏÚ· ÈÙÏÎ ¯ÂË˜¯È„ Ï˘ ¨ÌÈÂÓ‡‰
ÈÏÚ· ÈÙÏÎ ‡ÏÂ ¨‰¯·Á‰ ÈÙÏÎ ˙ÈÙÂÓ ¯ÂË˜¯È„‰ Ï˘ ÈÂÏÈ‚‰ ˙·ÂÁ ÈÎ Ú·˜ Æ‰¯·Á·
˙Â·ÂÁ Ï˘ ÔÓÂÈ˜ ÏÏ˘ Percival ˙ÎÏ‰ ÁÂÎÓ ÈÎ ‰Ú„‰ ‰Ú·Â‰ Ï‡¯˘È· ˙Â¯ÙÒ· Æ˙ÂÈÓ‰
ÈÎÂ ¨®‰¯·Á· ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜ ÈÙÏÎ ¨¯ÓÂÁÂ Ï˜© ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ‰¯˘Ó‰–È‡˘Â Ï˘
ÔÈÈÚ· ˙Â˙Â¯Á‰ ˙Â‡¯Â‰‰ Ï˘ ÔÂ˘ÏÓ ˙ÂÈÓ‰ ÈÏÚ· ÂËÓ˘Â‰ ¨ÔÂÂÎÓ ˙ÂÂÎ·Â ¨‰Ê ÌÚËÓ

 ≤¥Æ‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ

                                            

Ï˘ ÔÂÎÓ „ÂÒÈÎ ‰¯˘Ó‰–È‡˘Â È„È· ‰˙„˜Ù‰Â ¢ÌÈ¯Á‡ Ï˘ ÌÙÒÎ¢· ‰ËÈÏ˘‰ ˙„¯Ù‰ ÏÚ ≤±
Henry Hansmann & Reinier Kraakman "The ª±∞ ‰¯Ú‰ ÏÈÚÏ ¨Ï‚Ò–·È·Á ∫Â‡¯ ¨„È‚‡˙‰

ÆEssential Role of Organizational Law" 110 Yale L. J. (2000) 387

Æ≤∞ ‰¯Ú‰· ÏÈÚÏ ˙ÂÈÙ‰‰ Â‡¯ ≤≤
Æ®Percival ÔÈÈÚ ∫ÔÏ‰Ï© Percival v. Wright, (1902) 2 Ch. 421 ≤≥

Æ≤∏π ¨≤∏∂ ®≤∞∞∞–Ò¢˘˙© ˘„Á‰ ˙Â¯·Á‰ ˜ÂÁ ÒÂ¯‚ ÛÒÂÈ Â‡¯ ≤¥
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¨‰˘ ‰‡ÓÓ ¯˙ÂÈ ÈÙÏ ‰Ú·˜ Percival ˙ÎÏ‰ ÆÏÏÎ ˙·ÈÈÁ˙Ó ‰È‡Â ‰˘˜ÂÓ ÂÊ ‰„ÓÚ
·ˆÓ‰ ‰Ê ÔÈ‡ ≤µÆ‰ÈÏ‚‡· ˙ÈÓÈËÈ‚Ï ˙Â‚‰˙‰Ï ·˘Á ÌÈÙ Ú„ÈÓ· ˘ÂÓÈ˘ ‰·˘ ‰ÙÂ˜˙·
¯·Î ¨ÔÎ ÏÚ ¯˙È ≤∂Æ˙¯Á‡ ‰˙ÈÈ‰ ÌÂÈÎ ‰‡ˆÂ˙‰˘ ÔÎ˙ÈÈ ÔÎÏÂ ¨ÌÂÈÎ ‰ÈÏ‚‡· Â‡ Ï‡¯˘È·
Ì‚ ≤∑ÆPercival ˙ÎÏ‰ ÏÚ ˙·˜Â ˙¯Â˜È· Gower Á˙Ó ˙Ó„Â˜‰ ‰‡Ó‰ Ï˘ ÌÈ˘ÈÓÁ‰ ˙Â˘·
˙¯Â˜È· ‰ÈÏÚ ÂÁ˙Ó ‰ÈÏ‚‡· ˙Â¯·Á‰ ÈÈ„· ‰Ó¯ÂÙ¯Ï Jenkins ˙„ÚÂ ÔÎÂ Cohen ˙„ÚÂ
˙ÎÏ‰ ˙‡ ‰Â¯Á‡Ï ¯˘È‡Â ÌÓÂ‡ ·˘ ‰ÈÏ‚‡· ÌÈ¯ÂÚ¯ÚÏ ËÙ˘Ó‰–˙È· ≤∏Æ¯˙ÂÈ· ‰ÙÈ¯Á
˙·ÂÁÓ ÚÂ¯‚Ï È„Î ‰¯·Á‰ ÈÙÏÎ ¯ÂË˜¯È„‰ ˙·ÂÁ· ÔÈ‡ ÈÎ ˜ÒÙ ˙‡Ê Â˙Â˘Ú· Í‡ ¨Percival
ÈÏÏÎ‰ ÔÈ„‰ ÈÙ–ÏÚ „ÈÁÈ ˙ÂÈÓ ÏÚ· ÈÙÏÎ ·ÂÁÏ ÈÂ˘Ú ‰Ï‰˘ ‰¯·Á‰ ˙Â„Â‡–ÏÚ ÈÂÏÈ‚

 ≤πÆ˙ÂÓÈ‡˙Ó‰ ˙Â·ÈÒ·
ÂËÙ˘Ó Ï˘ „ÂÒÈ‰–˙ÂÂ¯˜Ú ˙‡ ˙¯˙ÂÒ‰ ¨˙˘ÂÈÓ‰ Percival ˙ÎÏ‰˘ ‡ÂÙ‡ ‰Ó˙ ÔÈ‡
ÔÈÈÚ· ÔÈ„‰–˜ÒÙ· „Â‡Ó ˙ÂÓÂ„ ˙Â·ÈÒ· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È· È„È–ÏÚ ‰˙Á„ ¨ÈÁÎÂ‰
¨Peskin ÔÈÈÚ· ‰˜ÈÒÙÏ ‰ÓÂ„· Æ˙Â¯ˆ‰ ‰È˙Â·ÈÒÓ ˙‚¯ÂÁ ËÂ˜ ˙ÎÏ‰ Ï˘ ‰˙Â·È˘Á ≥∞ÆËÂ˜
ÌÈ„„ˆ‰ ÔÈ· ÌÈÒÁÈ‰ ˙Î¯ÚÓ Ï˘ È˙„·ÂÚÂ ÈËÙ˘Ó ÁÂ˙È Â·˘ ÌÂ˜Ó ÈÎ ‰¯È‰·Ó ËÂ˜ ˙ÎÏ‰
ÌÈÏÁ‰ ÌÈÈÏÏÎ‰ ˙ÂÂ¯˜Ú‰ ÂÊ ÌÈÒÁÈ ˙Î¯ÚÓ ÏÚ ÂÏÂÁÈ ¨ÁÂÎ Ï˘ ÂÓÂÈ˜ ÏÚ ÚÈ·ˆÓ „È‚‡˙·
ÈÎ ¨ÔÎ Ì‡ ¨‡ˆÓ Æ‰ÓÓ ˙¯Ê‚‰ ÈÂÏÈ‚‰ ˙·ÂÁÂ ÌÈÂÓ‡‰ ˙·ÂÁ Ì˘‡¯·Â ¨‰Ï‡Î˘ ÌÈÒÁÈ ÏÚ

Æ˙ÂÈÓ ÈÏÚ· ÈÙÏÎ ‰·ÂÁ Ï˘ ‰ÓÂÈ˜ ‡ÈˆÂÓ ÂÈ‡ ‰¯·Á‰ ÈÙÏÎ ‰·ÂÁ Ï˘ ‰ÓÂÈ˜
ÈÙÏÎ ≥±‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ· ¯ÈÎ‰Ï ÌÈ˘ ‰Ê Ï·Â˜Ó È‡˜È¯Ó‡‰ ËÙ˘Ó· ÈÎ ÔÈÂˆÈ
‰Ê ÔÈÈÚÏ ˙ÈÒÏ˜‰ ‰ÎÏ‰‰ Æ‰ˆÂ·˜Î ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ Ì˙·ÂÁ ÌÚ „·· „· ‰ÓˆÚ ‰¯·Á‰
–È‡˘Â Ï˘ ‰·ÂÁ‰ ‡˘ÂÓÎ ‰¯·Á‰ ˙¯ÎÊ ‰·˘ ¨Guth ˙ÎÏ‰ ‡È‰ ¯ÂÂ‡Ï„ ˙È„Ó ÈÈ„·
ÈÎ ÔÚ·Â˜· ¨Guth ˙ÎÏ‰ ÏÚ ˙ÂÎÓ˙ÒÓ ¯ÂÂ‡Ï„ ˙È„Ó Ï˘ ˙ÂÈÊÎ¯Ó ˙ÂÎÏ‰ ≥≤Æ‰¯˘Ó‰
È„È–ÏÚ Ì‚ ˙Ú·ÂÓ ‰‰Ê ‰„ÓÚ ≥≥Æ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ Ô‰Â ‰¯·Á‰ ÈÙÏÎ Ô‰ ˙ÂÙÂÓ ˙Â·ÂÁ‰

                                            

Brian R. Cheffins "Does Law Matter? The Separation of Ownership and ∫Â‡¯ ≤µ
ÆControl in the United Kingdom" 30 J. Legal Stud. (2001) 459, 471

Æ≥≥∑ ®¥©‚ „¢Ù ¨Ï‡¯˘È ˙È„Ó ß ·ÂÊÂ¯ ¥∂∑µØπ∑ Ù¢Ú Â‡¯ ≤∂
L.C.B. Gower Principles of Modern ∫ÍÂ˙Ó ËËˆÓ‰ ¨Cheffins, supra note 25 ∫Â‡¯ ≤∑

ÆCompany Law (London, 1954)

L.C.B. Gower Gower's Principles of Modern Company Law (London, 6th ed. ∫Â‡¯ ≤∏
Æby Paul L. Davies, 1997)

Æ®Peskin ÔÈÈÚ ∫ÔÏ‰Ï© Peskin v. Anderson, (2001) 1 BCLC 372 (C.A.) ∫Â‡¯ ≤π
Æ®ËÂ˜ ˙ÎÏ‰ ∫ÔÏ‰Ï© (4) 171Ê „"Ù ¨ßÁ‡Â Ï¢Ê Ô˙È‡ ÔÂ·ÊÚ ß ËÂ˜ ∑¥±Ø∞± ‡¢Ú ≥∞

fiduciary ˙¯˙ÂÎ‰ ˙Á˙ ˙ÂÏÏÎ ˙ÂÈÊÎ¯Ó‰ ˙Â·ÂÁ‰ È˙˘ ¨È‡˜È¯Ó‡‰ ËÙ˘Ó‰ Ï˘ ÁÂÈÓ· ≥±
Ï˘ ˙Â¯Â¯· ˙ÂÈˆËÂÂ˜ ˘È fiduciary ÁÂÓÏ ¨˙ÈÏ‚‡‰ ˙ÈËÙ˘Ó‰ ˙¯ÂÒÓ· Æduties

ÆÌÈÂÓ‡ ˙·ÂÁ Ï˘ ÔÎÏÂ ®trust© ˙ÂÓ‡
Æ®Guth ˙ÎÏ‰ ∫ÔÏ‰Ï© Guth v. Loft, Inc., 23 Del. Ch. 255, 5 A.2d 503, 510 (1939) ≥≤

Weinberger v. UOP, Inc., 457 A.2d 701, 710 (1983); Unocal Corp. v. ∫Ï˘ÓÏ ¨Â‡¯ ≥≥
ÆMesa Petroleum Co., 493 A.2d 946, 955 (1985)
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˙‡ Ï·˜Ó È‡ÓˆÚ Ô‚ÂÓ Ò¯ËÈ‡ ˙ÏÚ· ‰ˆÂ·˜Î ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì„ÓÚÓ ≥¥ÆÌÈËÏÂ· ÌÈ„ÓÂÏÓ
¯Â·Èˆ‰ ÔÓ Â‡ ËÂÚÈÓ‰ ÔÓ ˙ÂÈÓ ÈÏÚ· Ï˘ ˙È‡ÓˆÚ ‰ÚÈ·˙ ˙ÏÈÚ· ‰¯Î‰· È˘ÚÓ‰ ÂÈÂËÈ·
Ï˘ ®‰ÏÈ·˜Ó© ‰ÚÈ·˙ ˙ÏÈÚ ˘ÂÓÈÓ ¯˘‡Î ¨˙‡Ê Æ˙È‚ÂˆÈÈ ‰ÚÈ·˙· ÌÈÚ·Â˙ ÂÏÏ‰ ¯˘‡Î
Ï˘ Ò¯ËÈ‡‰ ÏÚ ‰‚‰‰ Ï˘ ˙ÂÈ·ÈË˜Ù‡‰ ˙‡ ÏÎÒÈ ¨˙¯Ê‚ ‰ÚÈ·˙ ¯„‚· Ï˘ÓÏ ¨‰¯·Á‰
„‚ ˙ÂÚÈ·˙ È·‚Ï Ô‰Â ‰¯˘Ó–È‡˘Â „‚ ˙ÂÚÈ·˙ È·‚Ï Ô‰ ¯ÎÂ‰ ‰Ê ÔÂ¯˜ÈÚ Æ˙ÂÈÓ‰ ÈÏÚ·

 ≥µÆ‰ËÈÏ˘ ÈÏÚ·
ÌÈ‚ÂÓ ÌÈÒ¯ËÈ‡ Ï˘ ÌÓÂÈ˜· ¯ÈÎ‰Ï ‰ÚÈÓ ÔÈ‡ ˙ÈÂ¯˜Ú–˙È‚˘ÂÓ ‰ÈÁ·Ó ÈÎ ‡ˆÓ
‡˘ÂÓÎ ‰¯·Á‰ ˙·ÂË Ï˘ ‰„ÂÁÈÈ ÆÌ‰ÈÈ· Á˙Ó Û‡ ÔÎ˙ÈÈÂ ¨˙Á‡ ‰ÙÈÙÎ· „È‚‡˙· ÌÈ¯„‰
‰ÙÈ ÂÁÂÎ˘ ‰ÁÓ ÔÂ¯˜ÈÚÎ Â˙Â‡¯Ï ˘È Æ·ÈÈÁ˙Ó ÂÈ‡ ‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁ Ï˘ „ÈÁÈ
˙‡ ‰ÚÈ·Ó ‰¯·Á‰ Ï˘ ˙ÈËÙ˘Ó‰ ‰˙ÂÈ˘È‡· ‰¯Î‰‰ Æ¯Â·ÚÈ–Ï· ÏÏÎÎ ‡Ï Í‡ ¨ÏÏÎ–Í¯„·
¢‰¯·Á· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂË¢Ï ˙eÁÂ Ï˘ ÈÂÈÎ ˜¯ ‰È‡ ¢‰¯·Á‰ ˙·ÂË¢ ÈÎ ‰˜ÒÓ‰
‰¯·Á‰ ˙·ÂË ¨ÌÂ˜Ó ÏÎÓ Æ¢‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ Ô˙·ÂË¢Ï ¨ÔÚÂË˘ ÈÓ ˘È˘ ÈÙÎ ¨Â‡
ÔÈ‡ ¨˙Â˘‚˙‰ Ì‰ÈÈ· ˘È˘ ÌÂ˜ÓÂ ¨ÌÈ¯Á‡ ÌÈÒ¯ËÈ‡ ÈÏÚ· Ï˘ Ì˙·ÂË ˙‡ ˙ÈÈ‡Ó ‰È‡

Æ‰·˘ÈÈÏÓ ÒÂÓ

ÔÈÈÚ–˙ÂˆÂ·˜ ÈÂ·È¯ Æ≥

È˘Â˜ ‚ÂÒ Â˙Â‡ ˙¯¯ÂÚÓ ‰È‡ ‰¯·Á‰ ˙·ÂË „ˆÏ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ È‡ÓˆÚ‰ ÌÈÈÚ· ‰¯Î‰‰
ÌÈÈÚ ˙‡ ¢ÔÂ·˘Á· ‡È·‰Ï Ô˙È¢˘ ˙ÂˆÂ·˜ Ô˙Â‡ — ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ˙Â¯¯ÂÚÓ˘
Ï˘ ‰ÈÏÚ·Î ˙ÂÈÓ‰ ÈÏÚ· ˙‡ ˙Â‡¯Ï Ï·Â˜Ó Æ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ· ·Â˙ÎÎ ¨Ô‰È¯·Á Ï˘
Â‡© ‰¯·Á‰ ÈÒÎ ‡ÏÂ ¨‰¯·Á‰ ∫˜„˜„Ï Ï·Â˜ÓÂ Æ¢Ì‰Ï˘¢ ‰È‰ ‰¯·Á‰ — ‰¯·Á‰
¨˙ÂÈÓ ÏÚ ˙ÂÏÚ·· ˙‡Ë·˙Ó ‰¯·Á‰ ÏÚ ÂÊ ˙ÂÏÚ·˘ ÔÂÂÈÎÓ ¨¯·„ Ï˘ Â˙ÈÓ‡Ï ≥∂Æ®‰È˙Â·ÂÁ
≥∑Æ‰¯·Á‰ ÈÙÏÎ ˙ÂÈÂÎÊ· ˙ÂÏÚ· ˙ÂÈÓ‰ ÈÏÚ·Ï ˘È ‰˘ÚÓÏ ÈÎ ‰ÏÚÓ ÈÏÓ¯ÂÙ ÁÂ˙È
‡Â‰ ‰¯·Á‰ ÈÙÏÎ ˙Â¯Á‡ ˙ÂÈÂÎÊ ˙ÓÂÚÏ ‰ÈÓÏ ˙Â„ÂÓˆ‰ ˙ÂÈÂÎÊ‰ „‚‡ ˙‡ „ÁÈÈÓ‰ ÔÈÈÙ‡Ó‰
‰˜Ó‰ ‡È‰ ÂÊ ˙ÂÎÊ Æ˙ÈÏÏÎ‰ ‰ÙÒ‡· ‰Ú·ˆ‰‰ ˙ÂÎÊ· ÌÂÏ‚‰ ÈÏ‡ÈˆËÂÙ‰ ‰ËÈÏ˘‰ ÁÂÎ
Ô‰·˘ ˙Â·ÈÒ· Æ¢ÌÈÏÚ· ‚‰Ó¢ ‰¯·Á· ‚Â‰Ï ˙Â¯˘Ù‡‰ ˙‡ ¨„ÁÈ ÌÏÚÂÙ· ¨˙ÂÈÓ‰ ÈÏÚ·Ï
— ÔÈÈÚ–ÈÏÚ· ÌÚ ˙Â˜ÒÚ ¯Â˘È‡ ˙Ú· ¨Ï˘ÓÏ — ‰¯·Á‰ ˙·ÂË È‰Ó ‰Ï‡˘‰ ˜¯Ù‰ ÏÚ ‰ÏÂÚ

 ≥∏Æ˙ÈÏÏÎ‰ ‰ÙÒ‡‰ ˙Ú¯Î‰Ï ˙‡·ÂÓ ‰Ï‡˘‰
                                            

Victor Brudney "Contract and Fiduciary ∫„¯ÂÂ¯‡‰ ˙ËÈÒ¯·ÈÂ‡Ó Brudney ¨Ï˘ÓÏ ≥¥
ÆDuty in Corporate Law" 38 B.C. L. Rev. (1997) 595, 611–612

Perlman v. Feldmann, 219 F. 173, 175 (2nd Cir., 1955); Jones v. H.F. ∫‰Ó‡˙‰· ¨Â‡¯ ≥µ
ÆAhmanson & Co., 460 P. 2d 464, 471 (Cal. 1969)

„¢Ù ¨ßÁ‡Â ·˜ÚÈ ‰„˘ ß ßÁ‡Â Ó"Ú· ˙ÈÙÂ˙È˘ ˙È‡Ï˜Á ‰„Â‚‡ ˜ÓÚ‰ È¯Ù µ≤¥Ø∏∏ ‡¢Ú ≥∂
Æµ≤π ®¥©‰Ó

Æ±π∑ ®¥©‰Ï „¢Ù ¨ßÁ‡Â Ó¢Ú· ÏÈËÒ˜Ë π ·.‚.„ ß ßÁ‡Â Â‚È„¯· ≥πØ∏∞ ¢„ ≥∑
˙ÂÈ‰Ï ‰ÏÂÏÚ ‡ÏÓ‰ ‰·Î¯‰· ‰ÙÒ‡‰ Ì‰·˘ ÌÈ·ˆÓ· Æ˜ÂÁÏ ≤∑µ—≤∑∞–Â ≤µµ ÌÈÙÈÚÒ Â‡¯ ≥∏
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ÈÏÚ· ˙ÏÂÊ ÔÈÈÚ–˙ÂˆÂ·˜Ï ÔÈ‡ ¨ÌÈÈÙÒÎ‰ ‰È˙Â·ÂÁ· ˙„ÓÂÚÂ ˙„˜Ù˙Ó ‰¯·Á‰ „ÂÚ ÏÎ
¨ÏÈÚÙ ÔÙÂ‡· ‡Ï — ‰¯·Á· ‰ËÈÏ˘· ÌÈ·¯ÂÚÓ ˙ÂÈ‰Ï ˙ÈÏÓ¯ÂÙ ˙ÈËÙ˘Ó ˙ÂÎÊ ˙ÂÈÓ‰
≥πÆÚ„ÈÓ ˙Ï·˜ Ï˘ Í¯„· ¨ÏÈ·Ò ÔÙÂ‡· ‡ÏÂ ¨‰¯·Á· ˙ÂËÏÁ‰ ˙Ï·˜· ˙Â·¯ÂÚÓ ˙ÂÚˆÓ‡·
–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ Ï˘ ÌÈ‡˘ÂÓÎ „ÓÚÓ ÏÎ ÔÈ‡ ‰Ï‡ ˙ÂˆÂ·˜Ï˘ ÍÎÓ ˜ÈÒ‰Ï ÔÈ‡ ÌÏÂ‡
·‚‡–˙Â¯Ó‡ Í‡ ¨Ï‡¯˘È· ‰ÎÏ‰ ÌÓÂ‡ ‰˜ÒÙ Ì¯Ë ‰Ê ÔÈÈÚ· Æ‰ËÈÏ˘‰ ÈÏÚ·Â ‰¯˘Ó‰
¯‚Ó˘ ‡È˘‰ ÚÈ·ˆ‰ ¯„ÈÙ ˙˘¯Ù· ¨ÍÎ Æ˙È¯˘Ù‡ ˙ÈÏÏÎ ‰„ÓÚ ÏÚ ˙ÂÚÈ·ˆÓ ˙Â·Â˘Á
ÌÈ„„ˆ ÈÙÏÎ ®·Ï–ÌÂ˙ ˙·ÂÁ — Ì˘© ‰¯È·Ò ˙Â‚‰˙‰ ˙·ÂÁ Ï˘ ‰ÓÂÈ˜ ÏÚ ®Ê‡ Â¯‡Â˙Î©

 ¥∞∫‰¯·Á· ‰¯˘Ó–‡˘Â ÏÚ ‰ÏÁ‰ ¨ÌÈÈ˘ÈÏ˘

ÌÈÏÚÂÙ‰ ‰ÈÏ‰Ó ÏÚÂ ‰¯·Á‰ ÏÚ ÈÎ ‡È‰ ˙Á˙Ù˙Ó‰Â ˙È¯„ÂÓ‰ ‰Ó‚Ó‰¢
˙‡ Ì‚ ‡Ï‡ ÆÆÆ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂË ˙‡ ˜¯ ‡Ï ÔÂ·˘Á· ˙Á˜Ï ‰¯Â·Ú
˙ÏË‰ ÆÆÆÂ˙ÂÏÏÎ· ·Á¯‰ ¯Â·Èˆ‰Â ‰ÈÎ¯ˆ ¨‰¯·Á‰ È„·ÂÚ Ï˘ Ì˙·ÂË
„ˆ ÌÚ ‰¯·Á Ì˘· Ô˙ÓÂ ‡˘Ó ÌÈÏ‰Ó‰ ‰¯·Á ÈÏ‰Ó ÏÚ ·Ï‰ ÌÂ˙ ˙·ÂÁ
ÔÂÓ‡‰ ˙·ÂÁ ¯·„· ‰˙Ú ˙Â‚‰Â‰ ˙ÂÒÈÙ˙Ï ÛÒÂ ÈÂËÈ· ‡È‰ ¨È˘ÈÏ˘
ÈÙÎ ¨‰¯·ÁÏ ıÂÁÓ ÌÈ„„ˆ ÈÙÏÎ Ì‚ ÌÈÏ‰Ó‰ ÏÚ ˙ÏËÂÓ‰ ˙Â¯È‰Ê‰Â

¢Æ˜˘Ó‰Â ‰¯·Á‰ ÈÈÁ· ˙ÂÈÂÁ˙Ù˙‰‰ ÔÓ ·ÈÈÁ˙Ó˘

¨¯‚Ó˘ ‡È˘‰ Ï˘ ‰Ï‡ ÌÈ¯·„ ®Ê‡ Â¯‡Â˙Î© ˜¯· ËÙÂ˘‰ ËËÈˆ ÈÂÒÂ˜ ÔÈÈÚ· ÔÈ„‰–˜ÒÙ·
ÈÙÏÎ ÂÊ ‰·ÂÁ ‰ÏÁ Ì‡‰ øÔÂÓ‡ ˙·ÂÁ Ï‰Ó‰ ·Á ÈÓÏ¢ ∫ÌÈÂÓ‡‰ ˙·ÂÁ Ï˘ ¯˘˜‰· ÌÚÙ‰
ÌÈ¯Á‡Ï Û‡ ÈÏÂ‡Â ÌÈ„·ÂÚÏ ¨˙ÂÈÓ‰ ÈÏÚ·Ï Ì‚ ÔÂÓ‡ Ï‰Ó‰ ·Á ‡Ó˘ Â‡ ¨„·Ï· ‰¯·Á‰
ÆÔÈÈÚ‰ ˙Â·ÈÒ· ‰Ú¯Î‰ ÂÎÈ¯ˆ‰ ‡Ï˘ ÔÂÂÈÎÓ ÂÚ ‡Ï ‰Ï‡ ˙ÂÏ‡˘ ¥±¢ø‰¯·Á· ÌÈ¯Â˘˜‰
‰¯˜Ó· Ô‰· ÔÂ„Ï ˙ÈÂ¯˜Ú ˙eÂÎ ÏÚ ‰„ÈÚÓ ËÙ˘Ó‰–˙È· È„È–ÏÚ ˜¯Ù‰ ÏÚ Ô˙‡ÏÚ‰ ÌÏÂ‡
„ÂÒÈ‰–˙ÂÂ¯˜Ú ÈÙ–ÏÚ ‰Ï‡˘‰ ˙‡ ÔÂÁ·Ï ˘È ÈÎ ÈÂÒÂ˜ ˙ÎÏ‰ ‰¯ÂÓ ‰ÊÎ ‰¯˜Ó· ÆÌÈ‡˙Ó‰
ÁÂÎ ˙„ÓÚÓ ˙È˘È‡ ‰‡‰–˙·ÂË ˜ÈÙ‰Ï ¯ÂÒÈ‡‰ Â‰Ê ÌÈÂÓ‡‰ ˙·ÂÁ Ï˘ ¯˘˜‰· Æ‰ËÈ˘‰ Ï˘

                                            

Ì‚ Æ˜ÂÁÏ ≤∑µ ÛÈÚÒ Â‡¯ — ÍÎ ÏÚ ¯·‚˙‰Ï „ÁÂÈÓ ÔÂ‚Ó Ú·˜ ¨ÌÈÈÈÚ „Â‚È· ‰ÚÂ‚
‰ÚÈ·˙ ¯Â˘È‡ ˙¯‚ÒÓ· ¨Ï˘ÓÏ — ‰¯·Á‰ ˙·ÂË È‰Ó ÚÂ·˜Ï ˙ÂÎÓÒ ‰Â˙ ËÙ˘Ó‰–˙È·Ï
¯„Ú‰· Æ¯‡Â·ÓÎ ¨ÌÂÓÚ ÂÎÂ˙˘ ¨±± ÛÈÚÒ ÏÂÁÈ Ê‡˘ ‡Ï‡ — ˜ÂÁÏ ±π∏ ÛÈÚÒ ÈÙÏ ˙¯Ê‚
¨‰¯·Á‰ ˙·ÂËÏ ‰˜ÊÁ ‰È‡¯ ‰˙ËÏÁ‰· ˙Â‡¯Ï ˘È ¨˙ÈÏÏÎ‰ ‰ÙÒ‡· ÌÈÈÈÚ „Â‚ÈÏ ˘˘Á

Æ±∑ ‰¯Ú‰ ÏÈÚÏ Â‡¯ Æ±± ÛÈÚÒÏ ÛÂÙÎ· — ·Â˘ — ˙‡Ê Í‡
˙Â¯·Á Æ˙ÂÈ¯Â·Èˆ ˙Â¯·ÁÏ ÒÁÈÈ˙‰· ¨Í¯Ú–˙Â¯ÈÈ ÈÈ„ ÁÂÎÓ ¨ÏÂ„‚ ‚È¯Á ˘È ‰Ê ÔÂ¯˜ÈÚÏ ≥π
È˜ÈÊÁÓ ÈÙÏÎ ˜¯ ‡ÏÂ ¨‡ÓÏÚ ÈÏÂÎ ÈÙÏÎ Û˜È‰–˙·Á¯ ÈÂÏÈ‚ ˙·ÂÁÏ ˙ÂÙÂÙÎ ‰Ï‡

Æ¯Â·Èˆ‰ ÔÓ Í¯Ú‰–˙Â¯ÈÈ
Æ∂π∂—∂πµ ¨∂∑≥ ®¥©ÊÏ „¢Ù ¨Â¯ËÒ˜ ß Ó¢Ú· ÔÈÈ·Â ÁÂ˙ÈÙ ˙ÂÚ˜˘‰Ï ‰¯·Á ¨¯„ÈÙ ∑Ø∏± ¢„ ¥∞

∫ÔÏ‰Ï© ≤∑π ¨≤µ≥ ®≥©ÁÏ „¢Ù ¨ßÁ‡Â Ó"Ú· ¯‚ÂËÎÈÂÙ ÆÏÆÈ ˜· ß ßÁ‡Â ÈÂÒÂ˜ ∏±∑Ø∑π ‡¢Ú ¥±
–È‡˘Â „ˆÏ ¨ÌÈÙÂÙÎ ÌÈÂÓ‡‰ ˙·ÂÁÏ ÈÎ ¨ÚÂ„ÈÎ ¨‰¯È‰·‰ ÈÂÒÂ˜ ˙ÎÏ‰ Æ®ÈÂÒÂ˜ ÔÈÈÚ
Ï˘ ÂÂ˘Ï Æ˜ÂÁÏ ±π≥ ÛÈÚÒ· ÌÂÈÎ ˙‚ÂÚÓ ÂÊ ‰·ÂÁ Æ‰¯·Á· ‰ËÈÏ˘‰ ÈÏÚ· Ì‚ ¨‰¯˘Ó‰

Æ˙ÈÁÎÂ‰ ˙¯‚ÒÓ‰ ÔÓ ‚¯ÂÁ Ô‰· ÔÂÈ„‰ ÌÏÂ‡ ¨˙ÂÈÚ· Ï˘ ‰¯Â˘ ˙¯¯ÂÚÓ ±π≥ ÛÈÚÒ
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ÔÈÈÚ· ‰˜ÈÒÙ‰ ¥≤ÆÈ‡˜È¯Ó‡–ÂÏ‚‡‰ ËÙ˘Ó· ‡„ ˙Ó„˜Ó ˘·‚˙‰˘ ÈÙÎ ¨ÌÈÈÈÚ „Â‚ÈÓÂ
ÏÚ ‰ÎÏ‰ „ÈÓÚ‰Ï ÒÒ‰Ó ‡Â‰ ÔÈ‡ ¨ËÙ˘Ó‰–˙È· ÈÙÏ ÌÈ‡˙Ó ‰¯˜Ó ˙Â¯˜È‰· ÈÎ ‰„ÈÚÓ ËÂ˜

Æ‰Ï‡ ˙ÂÂ¯˜Ú ¯Â‡Ï ‰ÂÎÓ
˙·ÂÁ ÈÂÏÈÓ ·È·Ò ˙˜ÂÏÁÓ ÚÏ‚˙˙ Â·˘ ÌÈ‡˙Ó ‰¯˜Ó Â˙Â‡· ËÙ˘Ó‰–˙È· ÚÈ¯ÎÈ „ˆÈÎ
ø‰ÁÓ ‰ÎÏ‰ ˜ÒÙÈ˙˘ „Ú ‰¯˘Ó‰–È‡˘Â Â‚‰È „ˆÈÎÂ øÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ÌÈÂÓ‡‰
ËÙ˘Ó‰–È˙·˘ — ¥≥Cardozo ËÙÂ˘‰ Ï˘ ÂÂ˘ÏÎ — ¢˙¯˘Ù˙Ó–È˙Ï·‰ ˙ÂÁÈ˘˜‰¢ ‡˜ÂÂ„
‰Ú˘· ÂÊ ‰·ÂÁ· „ÂÓÚÏ È˘ÚÓ‰ È˘Â˜‰ ˙‡ ˙„„ÁÓ ÌÈÂÓ‡ ˙·ÂÁÏ ÛÂÙÎ˘ ÈÓ· ‚Â‰Ï ÌÈÂeˆÓ
‰ˆÂ·˜ ÈÙÏÎ ‰·ÂÁ· ‰„ÈÓÚ ¨‰¯Â‡ÎÏ Æ‰Ê· ‰Ê ÌÈ˘‚˙Ó „È‚‡˙· ˙ÂˆÂ·˜ Ï˘ Ô‰ÈÈÈÚ˘
ÈÎ ÔÈ„‰ Ò¯‚ „ÂÚ ÏÎ ¨ÔÎ‡ Æ˙¯Á‡ ‰ˆÂ·˜ ÈÙÏÎ ‰·ÂÁ‰ ˙¯Ù‰ ˙‡ ‰È·Â ‰ÈÓ ¯Â¯‚˙ ˙Á‡
˙ÂÁÙÏ Æ‰Ê È˘Â˜Ó ÌÏÚ˙‰Ï ¯˘Ù‡ ‰È‰ ¨‰·ÂÁ‰ Ï˘ „ÈÁÈ‰ ‡˘ÂÓ‰ ‰È‰ ‰¯·Á‰ ˙·ÂË
Ï˘ ‰ÓÂÈ˜ ˙Â¯˘Ù‡ ˙ÈÂ¯˜Ú ‰¯ÎÂ‰˘Ó Í‡ ÆÌÂ˘ÈÈÏ ‰ÁÂ ‰ÎÏ‰ ÂÊ ‰˙ÈÈ‰ ÔÈÚ–˙È‡¯ÓÏ

Æ‰˙¯ÓÂÁ ‡ÂÏÓ· ˙¯¯ÂÚ˙Ó ÂÊ ÔÈÚÓ ‰·ÂÁ Ï˘ ‰ÓÂ˘ÈÈ ˙Ï‡˘ ¨˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ‰·ÂÁ

˙Â¯Á‡ ˙Â¯ËÓÂ ˙È„È‚‡˙ ˙Â·„ È·‚Ï ‰¯Ú‰ Æ¥

ÛÈÒÂÓ ¨‰¯·Á‰ ˙ÈÏÎ˙Ó ˜ÏÁÏ ·˘ÁÈ‰Ï ÏÂÎÈ ÔÈÈÚ˘ ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ËÂ¯ÈÙ ¯Á‡Ï
¨‰ÈÂ‡¯ ‰¯ËÓÏ ¯È·Ò ÌÂÎÒ ÌÂ¯˙Ï ‰¯·Á ˙È‡˘¯¢ ÈÎ ˙Â¯·Á‰ ˜ÂÁÏ ®‡©±± ÛÈÚÒ Ï˘ ‡ÙÈÒ‰
Æ¢ÔÂ˜˙· ‰‡¯Â‰ ÍÎÏ ‰Ú·˜ Ì‡ ¨¯ÂÓ‡Î ÌÈÈ˜ÒÚ ÌÈÏÂ˜È˘ ˙¯‚ÒÓ· ‰È‡ ‰ÓÂ¯˙‰ Ì‡ Û‡
ÈÂËÈ· ∫„È‚‡˙‰ Ï˘ ˙È˙¯·Á–Â¯Ù ˙Â‚‰˙‰Î ˙È„È‚‡˙ ˙Â·„ ‚Èˆ‰Ï Ô˙È ¨‡ÒÈ‚ „ÁÓ

                                            

˙·ÂÁ¢ ‰ÈÙÏ˘ ˙ÈÏÏÎ ˙ÈËÙ˘Ó ‰ÈˆÈÊÂÙÂ¯Ù ˙Ú·Â˜ ,≤∏∞ ßÓÚ· ¨Ì˘ ¨ÈÂÒÂ˜ ˙ÎÏ‰ ¨ÚÂ„ÈÎ ¥≤
ÂÈ¯·„Ó ‰Ù˜Â˙ ˙‡ ˙˜ÂÈ ÂÊ ‰ÚÈ·˜ Æ¢ÁÎ‰ ÏÚ· ÏÚ ˙ÏËÂÓ‰ ˙ÈÏÏÎ ‰·ÂÁ ‡È‰ ÔÂÓ‡‰
Meinhard v. Salmon, 164 N.E. 545 (N.Y. ˙˘¯Ù· Cardozo ËÙÂ˘‰ Ï˘ ÌÈÓÒ¯ÂÙÓ‰
1928) 546 "Many forms of conduct permissible in a workaday world for those

acting at arm's length, are forbidden to those bound by fiduciary ties. A trustee is

held to something stricter than the morals of the market place. Not honesty alone,

but the punctilio of an honor the most sensitive, is then the standard of behavior.

As to this there has developed a tradition that is unbending and inveterate.

Uncompromising rigidity has been the attitude of courts of equity when

petitioned to undermine the rule of undivided loyalty by the "disintegrating

erosion" of particular exceptions... Only thus has the level of conduct for

Æfiduciaries been kept at a level higher than that trodden by the crowd."

„ÂÒÈ ˙ÂÂ¯˜Ú¢ ÈÎ ®Ê‡ Â¯‡Â˙Î© ˜¯· ËÙÂ˘‰ ¯Ó‡ Cardozo ËÙÂ˘‰ Ï˘ ‰Ï‡ ÌÈ¯·„ ÏÚ
¯Á˘· „ÂÒÈ‰ ÔÂ¯˜Ú ˙‡ ËÏ˜ ËÙ˘Ó‰ ˙È· ¨ÔÎ‡ ÆÆÆ˙ÈËÙ˘Ó‰ Â˙ËÈ˘ ÏÚ Ì‚ ÌÈÏ·Â˜Ó ‰Ï‡
ÁÒÂ Ï·Â˜Ó‰ ËÙ˘Ó‰Ó ˜ÏÁÎ ¨ÂÏ˘ ÂÈÎ¯ˆ ÈÙ ÏÚ Â˙Â‡ Á˙ÙÓ Â‰È¯‰ Ê‡ÓÂ ¨‰˜ÈÒÙ‰

Æ®Ì˘ ¨Ì˘© ¢Ï‡¯˘È
ÆIbid, ibid ¥≥
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„È‚‡˙‰˘ ˙ÂÈ¯ÓÂÁ–‡Ï ‰‡‰–˙Â·ÂË ÏÚ ‰„Â˙ ˙Ú·‰ ¨‰·Á¯ ˙È˙¯·Á ‰Ó˜¯Ó ˜ÏÁ Â˙ÂÈ‰Ï
ÈÂËÈ·Î ˙È„È‚‡˙ ˙Â·„ ‚Èˆ‰Ï Ï˜ ¨‡ÒÈ‚ Í„È‡Ó ÆÌÈ˜ÂÓÈ ‰Ï‡· ‡ˆÂÈÎÂ ¨‰¯·Á‰ ÔÓ ˜ÈÙÓ
ÌÈÙ‰ È˘‡Ï ˘È˘ ÁÂÎ‰ Ï˘ ÈÈˆ ÏÂˆÈ ¨¯ÂÓ‡Ï ¨‰˙¯ÓÂÁ ‡ÂÏÓ· ‰¯·Á· ‚Èˆ‰ ˙ÈÈÚ·Ï
¨ÂÊ ‰ËÈ˘Ï Æ˙ÂÈ˘È‡‰ Ì‰È˙ÂÓÁ‚ ÈÙÏ ˙ÂÈ˜ÒÚ–‡Ï ˙Â¯ËÓ ÌÂ„È˜Ï ÌÈ¯Á‡ Ï˘ ÌÙÒÎ· ˙Â˘ÚÏ
˙Â¯ËÓÏ ÂÓ¯Â˙Ï ÂÏÎÂÈ ÂÏÏ‰˘ ÍÎ ¨˙ÂÈÓ‰ ÈÏÚ·Ï „„È·È„ ˙˜ÂÏÁ ÛÈ„Ú‰Ï ÔÈ„‰ ÏÚ
˙Â·„‰ ˙Ï‡˘ ¨‡·‰ ˜¯Ù· ‰‡¯˘ ÈÙÎ ¥¥Æ®Ì‰ÈÈÚ ˙Â‡¯Î Â· ˘Ó˙˘‰Ï Â‡© Ì‰Ï ˙Â‡¯‰

ÆÈ‡˜È¯Ó‡‰ ËÙ˘Ó· ˙˜ÂÏÁÓ· ‰ÈÂ˘ ‰˙ÈÈ‰ ¨‡ÙÈÒ‰ ˜ÒÂÚ ‰·˘ ¨˙È„È‚‡˙‰
ÂÈ‰ ˙È„È‚‡˙ ˙Â·„ ¯·„· ¯„Ò‰Ï ÈÏ‡¯˘È‰ ˜˜ÂÁÓ‰ ¯Á·˘ ˙ÂÎ˙Ó‰ ¨‰Ê Ú˜¯ ÏÚ
È‡˙‰˘ ÔÂÂÈÎÓ ¨˙‡Ê ¥µÆ‰ÂÂ˘Ó‰ ËÙ˘Ó· Â¯¯ÂÚ˙‰˘ ÌÈ˘˜ÚÓ‰ ˙‡ ‰ÁÏˆ‰· Û˜ÂÚÂ ÔÂ˙Ó
Ú¯‚ÈÈ ‰¯·Á‰ ÈÒÎ· Ì˜ÏÁ˘ ÍÎÏ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ‰ÓÎÒ‰ ‡Â‰ ˙ÈÙÂ¯˙ÏÈÙ ‰ÓÂ¯˙Ï
®‡©±∑ ÛÈÚÒ ˙‡¯Â‰ ÁÂÎÓ ˙ÂÈÓ‰ ÈÏÚ·Ï ˙ÒÁÂÈÓ ÂÊ ‰ÓÎÒ‰ Æ˙ÂÈÙÂ¯˙ÏÈÙ ˙Â¯ËÓ ˙·ÂËÏ
ÌÈ·Â ‰È˙ÂÈÓ ÈÏÚ· ÔÈ·Â ‰¯·Á‰ ÔÈ· ‰ÊÂÁ ÔÈ„Î ÔÂ˜˙‰ ÔÈ„¢ ÈÎ Ú·Â˜‰ ¨˙Â¯·Á‰ ˜ÂÁÏ
‰È˙ÂÈÓ ˙‡ ˘Î¯˘ ÈÓ ÏÎÏ Ô‰Â ‰¯·Á‰ ÈÓÈ˜ÓÏ Ô‰ ‰ÓÎÒ‰ ÒÁÈÈÏ Ô˙È ÍÎ Æ¢ÌÓˆÚ ÔÈ·Ï
¨‰‡¯Î ¨ÈÂˆÓ ˙È„È‚‡˙‰ ˙Â·„· ˙ÂÈ˙ÈÈÚ·‰ ˙‡ Ô˙ÓÏ ÛÒÂ ÔÂÈÒÈ Æ‰˙Ó˜‰ ¯Á‡Ï
ÌÈÓ¯Â˙ ÌÈ‡ ‰Ï‡ ˙Â„ÂÒÈ˘ ‡Ï‡ ¨¢¯È·Ò ÌÂÎÒ¢ÏÂ ¢‰ÈÂ‡¯ ‰¯ËÓ¢Ï ‡ÙÈÒ‰ ˙˘È¯„·
ÈÏÚ·Ï ‰ÓÎÒ‰‰ ÒÂÁÈÈ ‡ÏÓÏ‡˘ ¯Ú˘Ï Ô˙È Æ‡ÙÈÒ‰ ˙‡¯Â‰ Ï˘ ˙Â˘¯ÙÏ ˙È˙ÂÚÓ˘Ó

Æ‰˙Â‡ ÌÈËÈÚÓÓ ‡ÏÂ ¨˙˜ÂÏÁÓ ÌÈ·¯Ó ‰Ï‡ ˙Â„ÂÒÈ ÂÈ‰ ÔÂ˜˙‰ ˙ÂÚˆÓ‡· ˙ÂÈÓ‰
‰˙ÈÓ„˙ ¯ÂÙÈ˘Ï ‰¯·Á‰ È„È· È˜ÒÚ ¯È˘ÎÓ ˘Ó˘Ï ‰ÈÂ˘Ú ˙È„È‚‡˙ ˙Â·„ ÈÎ ˘È‚„
È¯‡‰–˜ÏÁ ‰‡¯‰ ÏÎÎ ÌÈ‰˘ — ‰Ï‡ ÌÈ¯˜Ó ¥∂ÆÌÈÈ·ÂÈÁ ÔÈËÈÂÓ ˙¯ÈˆÈÏÂ ¯Â·Èˆ‰ ÈÈÚ·
È˘Â˜‰ Æ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÈÁ·Ó ˘ÓÓ Ï˘ ‰Ï‡˘ ÌÈ¯¯ÂÚÓ ÌÈ‡ — ˙È„È‚‡˙‰ ˙Â·„‰ Ï˘
ÌÈ˜ÒÚ‰ ÏÂ‰ÈÏ Â˙˜ÈÊ ¯˘‡ ‰ÏÂÚÙ Â˜ ÌÈË˜Â ‰¯·Á‰ ÈÏ‰Ó Ì‰·˘ ÌÈ¯˜Ó Ì˙Â‡· ¯¯ÂÚ˙Ó
˙˜‰·ÂÓ ˙È˜ÒÚ ˙ÂÏÈÚÙ· ¯·Â„Ó ÔÈ‡˘ ˙ÓÈ‡ ÏÎ ˙Ï‡˘Â ˙¯ÊÂÁ‰ ‰Ï‡˘‰ Æ‰¯Â¯· ‰È‡
˙ÈÈ‡Ó ˙È·ÂÈÁ ‰·Â˘˙ ÆÔÈÙÈ˜Ú· ‰¯·Á‰ ÈÁÂÂ¯ ˙‡˘‰Ï ÌÂ¯˙Ï È„Î ˙ÂÏÈÚÙ· ˘È Ì‡ ‡È‰
ÌÈÎÂÓ‰ ÌÈÚÈ˜˘ÓÂ ÌÈÎ¯ˆ ¯Â·Èˆ· ˘È ÈÎ ÔÂÚÈË‰ ˙‡ ÍÈÈ˘Ï ˘È ÂÊ ‰È¯Â‚Ë˜Ï ÆÈ˘Â˜‰ ˙‡

 ¥∑Æ˙È˙¯·Á ˙ÂÈ¯Á‡· ˙ÂÏ‚Â„‰ ˙Â¯·Á Ï˘ ˙ÂÈÓ Â‡ ÌÈ¯ˆÂÓ ˙¯ÂÓ˙ ‰ÈÓ¯Ù ÌÏ˘Ï

                                            

Ï‡¯˘ÈÏ ÌÈ˘„Á ˙Â¯·Á ÈÈ„ ‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ Â‡¯ ¨˙È„È‚‡˙‰ ˙Â·„‰ ˙Ï‡˘· ÔÂÈ„Ï ¥¥
Æ±∑∏—±∑≤ ®Á¢Ó˘˙©

ÆInfra text accompanying note 87 et seq. ¥µ
˙Â‚ÒÙß ˙‡ ‰˜È˘Ó ˜ÙÂ‡ ˙Â‚ÒÙ¢ Ï‡¯˘ÈÏ ÈÓÂ‡Ï ˜· Ï˘ ˙ÂÂ˙ÈÚÏ ‰Ú„Â‰ ¨Ï˘ÓÏ ¨Â‡¯ ¥∂
¨∏Æ≥Æ≤∞∞¥ ¨¢‰ÏÈ‰˜Ï ˙ÂÓ¯Â˙‰ ˙Â¯·Á· ÚÈ˜˘˙˘ ˙ÂÓ‡ Ô¯˜ — ‰Â˘‡¯Ï ∫ßÈ˙¯·Á „„È·È„

Æhttp://www.bll.co.il/Leumi/Article/0,2777,78708,00.html (1.4.2004)

–˙Â¯·Ò ÍÓÒ–ÏÚ ˜¯ ‰· ‰„ÓÚ ÒÒ·ÏÓ ÚÓÈ‰Ï ˘ÈÂ ¨˙ÈËÙ˘Ó ‡ÏÂ ¨˙È¯ÈÙÓ‡ ‰Ï‡˘ È‰ÂÊ ¥∑
Arthur A. Small & ∫Â‡¯ ÔÎ Æinfra note 181 and accompanying text ∫Â‡¯ ÆÒ¯Î
Joshua Graff Zivin "A Modigliani-Miller Theory of Corporate Social

Responsibility" (working paper, 2002) http://ssrn.com/abstract=325921

ÌÈÙÂ‚ Â·˘ ¨˙Â·„ È˙Â¯È˘Ï ˜Â˘ Ï˘ ÈË¯Â‡È˙ Ï„ÂÓ ÌÈ‚ÈˆÓ ‰Ï‡ ÌÈ¯·ÁÓ Æ (16.3.2004)

Ï˘ ˘Â˜È·‰ ÏÚ ˙ÈËÒÈ‡Â¯ËÏ‡ ˙ÂÏÈÚÙ· ˙ÂÁÓ˙Ó‰ ˙Â¯·Á· ÌÈ¯Á˙Ó ÁÂÂ¯ ˙ÂÂÎ ‡ÏÏ
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ÚÈ·ˆ‰Ï ‰¯·Á· ˙ÂËÏÁ‰‰ ÈÏ·˜Ó ˙‡ ·ÈÈÁ˙ ˙¯ÎÊ‰ ‰Ï‡˘‰ ÏÚ ˙ÈÏÈÏ˘ ‰·Â˘˙ ˜¯
ÏÚ· Â‡ ‰¯˘Ó–‡˘Â ÆÌÈÈ˜ÒÚ ÌÈÏÂ˜È˘Ï ÈÂ‡¯ ‰¯Á˙ÓÎ Â· ¯ÈÎÓ ˜ÂÁ‰˘ ¯Á‡ Ò¯ËÈ‡ ÏÚ
Ì‰È˙Â·ÂÁ ˙‡ ÌÈ¯ÕÙÓÏ Â·˘ÁÈÈ ‰Ï‡ È˘Ó „Á‡ ˙Â‡¯‰Ï ÏË‰ ˙‡ ÂÓÈ¯È ‡Ï ¯˘‡ ‰ËÈÏ˘
ÂÈÏÚ ˙Â¯ÒÂ‡ Â˙„ ˙ÂÂˆÓ˘ ‰¯˘Ó–‡˘Â ¨Ï˘ÓÏ Æ‰· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÈÙÏÎÂ ‰¯·Á‰ ÈÙÏÎ
‡Ï· ˙È·È¯ ˙ÏÈË ÔÂ‚Î — ‰‡‰–˙·ÂË ‰ÓÓ ˜ÈÙ‰Ï Â‡ ˙ÓÈÂÒÓ ˙ÂÏÈÚÙ· ÏÈÚÙ ˜ÏÁ ÏÂËÈÏ
Â· ÈÂ¯˘ ‡Â‰˘ È˘È‡‰ Á˙Ó‰ ˙‡ ·˘ÈÈÏ ıÏ‡ÈÈ — ˙·˘· ‰Î‡ÏÓ ˙ÈÈ˘Ú Â‡ ‰˜ÒÚ ¯˙È‰
˙‡ Â˙ ‡Ï ÂÏÏ‰ „ÂÚ ÏÎ ¨˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜· Â‡ ‰È˙ÂÈÓ ÈÏÚ·· ¨‰¯·Á· ÚÂ‚ÙÏ ÈÏ·Ó

 ¥∏Æ˘‡¯Ó ÍÎÏ Ì˙ÓÎÒ‰

‰ÂÂ˘Ó‰ ËÙ˘Ó· ‰¯·Á‰ ˙ÂÈÏÎ˙ ∫· ˜¯Ù

˙Ï‡˘· ¯Ú ÁÈ˘ Á˙Ù˙‰ ¨Ì˘ ˙ÈËÙ˘Ó‰ ˙Â¯ÙÒ· ÍÎÓ ¯˙ÂÈÂ ¨˙È¯·‰–˙Âˆ¯‡· ‰˜ÈÒÙ·
¨ÌÂˆÚ ÂÈ‰ ‰È‚ÂÒ· ÔÂÈ„‰ Û˜È‰ Æ˙ÂÈÓ‰ ÈÏÚ· ÔÈ‡˘ ‰¯·Á· ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ Ô„ÓÚÓ
˙È¯·‰–˙Âˆ¯‡· ‰ÏÎÏÎ·Â ËÙ˘Ó· ˙ÂÈÂÁ˙Ù˙‰ ÂÏÁ ÌÈ˘‰ ˙ˆÂ¯Ó·˘ ‰„·ÂÚ‰ ÁÎÂÏ Ë¯Ù·
˙Â„ÓÚ‰Â ˙Â˘È‚‰ ÔÂÂ‚ÓÂ ÔÂÈ„‰ Û˜È‰ Æ˘„ÂÁÓ ÔÂÈ„Ï ÌÚÙÏ ÌÚÙÓ ‰È‚ÂÒ‰ ˙‡ ÂÏÚ‰ ¯˘‡
˙Â¯ÙÒ· ·ˆÓ‰ ¥πÆÏ‡¯˘È· ÌÈ¯·„‰–·ˆÓÏ ËÏÂ· „Â‚È· ÌÈ„ÓÂÚ ˙È‡˜È¯Ó‡‰ ˙Â¯ÙÒ·
Â˙È·¯Ó ˘„˜Â˙ ÔÎ–ÏÚ ¯˘‡ ÆÏ‡¯˘È· ·ˆÓ‰Ó ˜‰·ÂÓ ÔÙÂ‡· ‰Â˘ ÂÈ‡ ˙ÈÏ‚‡‰ ˙È¯˜ÁÓ‰
ÌÈÈÂ˘Ú˘ ÌÈË·È‰ ÔÂÈˆ ÍÂ˙ Í‡ ¨‰È‚ÂÒ· È‡˜È¯Ó‡‰ ÁÈ˘‰ Ï˘ ˙È˙¯Â˜È· ‰ÈÁ·Ï ‰Ê ˜¯Ù Ï˘

ÆÌ˘ ˙ÈËÈÏÂÙ‰Â ˙ÈËÙ˘Ó‰ ‰·È·ÒÏ ÌÈÈ„ÂÁÈÈ ˙ÂÈ‰Ï

                                            

¯‡˙Ó ÂÈ‡ ¨‰¯Â‰Ë‰ Â˙Ò¯‚· ¨‰Ê Ï„ÂÓ Æ¢ÌÈÈËÒÈ‡Â¯ËÏ‡–ÌÈÈÙÂ¯˙ÏÈÙ ÌÈ˘ÂÓÈ˘¢Ï ÌÈË¯Ù‰
ÈÏÎÎ ˙È„È‚‡˙ ˙Â·„ ‡È‰ ¨ÏÈÚÏ ¯ÂÓ‡Î ¨·ËÈ‰ ˙¯ÎÂÓ‰ ˙Â‡ÈˆÓ‰ ÆÂÏ ˙¯ÎÂÓ‰ ˙Â‡ÈˆÓ

Æ‰¯·Á‰ ÈÙÂ‡ ¯·„· ÌÈÎ¯ˆ ÚÂÎ˘Ï È˜ÂÂÈ˘
¯Â·ÈˆÏ ‰ÂÙ‰ ‰¯·Á È„È· È˜ÒÚ ÈÏÎ ˘Ó˘Ó ˙„‰ ˙ÂÂˆÓ ÌÂÈ˜˘ ÔÎ˙ÈÈ ˙Â¯ÎÊ‰ ˙ÂÓ‚e„· Ì‚ ¥∏
¯„Â‰Ó ¯˘ÎŒ‰ ·¯ ÔÂÓÓ· ˙Â˘ÎÂ¯‰ ÔÂÊÓ‰ ÛÚ· ˙Â¯·Á ¨Ï˘ÓÏ — ˙ÂÂˆÓ ¯ÓÂ˘ ˙ÂÁÂ˜Ï

ÆÔ‰È¯ˆÂÓÏ
‰ÈÁ·Ï Ì‡ÂÏÓ· Â˘„˜Â‰˘ ÌÈ¯˜ÁÓ È˘ ÏÚ ¯˜ÈÚ· ‰Â¯Á‡Ï „Ú ÚÈ·ˆ‰Ï Ô˙È ÂÏˆ‡ ¥π
‰Èßˆ˜Â¯Ù Ï‡È¯Â‡ Ï˘ ÂËÚ–È¯Ù ÂÈ‰ ¨ÔÏ‰Ï ÔÂ„ÈÈ˘ ¨ÈˆÂÏÁ‰ ¯˜ÁÓ‰ Æ‰È‚ÂÒ‰ Ï˘ ˙È„ÂÒÈ
¢˙Â¯·Á ÈÈ„· ÌÈÓÂ˙ÈÂ ˙ÂÓÏ‡ ¨ÌÈ„·ÂÚ ¨ÌÈ˘Â — ‰È‚ÈÈÒÂ ‰Ó¯ÈÙ‰ ÏÚ ˙ÂÏÚ·‰¢
Ï˘ ˙Â˘¯Ù‰ È·‚Ï Ë¯Ù·Â ¨˙Â¯·Á‰ ˜ÂÁ ¯Á‡Ï˘ ÔÈ„‰ È·‚Ï Æ≥∞± ®‚¢˘˙© ·Î ÌÈËÙ˘Ó
˙Â¯·Á Ì‡‰¢ Ô¯Ë˘ ßˆ ‰È„È„È ∫‰Ê ÔÂÈÏÈ‚· ¨Â‡¯ ÔÎ Æ≥ ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Ë˘ Â‡¯ ¨±± ÛÈÚÒ
ÏÚ¢ ÔÙ˘˜Â· ÈÏÚ ª¢È˙¯Â˜È· ÈÏÎÏÎ ÁÂ˙È ø˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì‰ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï Â„ÚÂ

Æ¢ÈÏ‡¯˘È‰ ËÙ˘Ó· ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ Ï˘ Â„ÓÚÓ ÏÚÂ ‰¯·ÁÂ ‰¯·Á
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Dodge v. Ford ˙˘¯Ù Æ±

Dodge ÔÈÈÚ· Ú„Â‰ ÔÈ„‰–˜ÒÙ ‡È‰ ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙Ï‡˘· ÔÂÈ„Ï ˙ÓÏÂ‰ ‰ÏÁ˙‰ ˙„Â˜
Ford Motor ˙ÂÈÂÎÓ‰ ˙¯·Á Ï˘ ÔÂÈ¯ÂË˜¯È„‰ ˙ËÏÁ‰· ‰˘¯Ù‰ Ï˘ ‰˙È˘‡¯ µ∞Æv. Ford
Ï˘ Ô¯ÈÁÓ ˙‡ ÏÈÊÂ‰Ï ÔÎÂ ÏÚÙÓ‰ Ï˘ ¯ÂˆÈÈ‰ ¯˘ÂÎ ˙‡ ·ÈÁ¯‰Ï ¨±π±µ ˙˘Ó ¨Company
Æ‰¯·Á‰ ÈÁÂÂ¯ ˙‡ ‡È˘‰Ï ÈÂÙˆ ‰È‰ ‡Ï ‰Ê ¯ÈÁÓ˘ ÈÙ–ÏÚ–Û‡ ¨≥∞•–Î· Model T ˙ÂÈÂÎÓ
¨ÏÈ‚¯‰ „„È·È„Ï ¯·ÚÓ „ÁÂÈÓ „„È·È„ ‰È˙ÂÈÓ ÈÏÚ·Ï ˜ÏÁ˙ ‡Ï ‰¯·Á‰ ÈÎ ËÏÁÂ‰ „ÂÚ
‰È‰˘ — „¯ÂÙ È¯‰ Æ¯ÏÂ„ ÈÂÈÏÈÓ ˙Â¯˘Ú ÍÒ· ÌÈ¯Â·ˆ ÌÈÁÂÂ¯ ‰˙Â˘¯Ï Â„ÓÚ˘ Û‡
‡È‰ Â˙ÙÈ‡˘ ÈÎ ÊÈ¯Î‰ — ‰¯·Á· ˙ÈËÈÓÂ„‰ ˙ÂÓ„‰Â ‰ËÈÏ˘‰–˙ÂÈÓ ÏÚ· ¨„ÒÈÈÓ‰
˛Ì‰Ï¸ ¯ÂÊÚÏ ¨¯˘Ù‡‰ ÏÎÎ ·¯ ÌÈ˘‡ ¯ÙÒÓÏ ‰Ê È˙ÈÈ˘Ú˙ ÌÊÈÓ Ï˘ ÂÈ˙Â¯ÈÙ ˙‡ ıÈÙ‰Ï¢
¨‰¯Á˙Ó ˙ÂÈÂÎÓ ˙¯·Á· Ì‚ Â˜ÈÊÁ‰˘ ¨Dodge ÌÈÁ‡‰ µ±Æ¢Ì˙È· ˙‡Â Ì‰ÈÈÁ ˙‡ ˙Â·Ï
ËÙ˘Ó‰–˙È· Ú·˜ ±π±π ˙˘Ó ÔÈ„–˜ÒÙ· Æ„¯ÂÙ ˙¯·Á· ËÂÚÈÓ–˙ÂÈÓ ÈÏÚ·Î ‰ÚÈ·˙ Â˘È‚‰
¨ÌÈÈËÒÈ‡Â¯ËÏ‡Â ÌÈÈÙÂ¯˙ÏÈÙ ¨ÌÈÓÈÂÒÓ ˙Â˘‚¯ ÈÎ ˜ÙÒ ÔÈ‡¢ ÂÈÙÏ˘ ¨È˙„·ÂÚ ‡ˆÓÓ
‡Ï‡ µ≤Æ¢„¯ÂÙ ˙¯·Á Ï˘ ˙ÂÈÈ„Ó‰ ˙ÚÈ·˜ ÏÚ ‰·¯ ‰„ÈÓ· ÂÚÈÙ˘‰ ¨„¯ÂÙ ¯Ó· Ì¯Â˜Ó˘
„„È·È„Î ˜ÏÁÏ ‰¯·ÁÏ ‰¯Â‰Â ¨„¯ÂÙ ¯Ó Ï˘ ÌÈÏˆ‡‰ ÂÈÚÈÓÓ Ì˘¯˙‰ ‡Ï ËÙ˘Ó‰–˙È·˘
ËÙ˘Ó‰ –˙È· Ú·˜ ÂÈ„–˜ÒÙÏ ÒÈÒ·Î ÆÌÈ˜ÏÂÁÓ–‡Ï‰ ÌÈÁÂÂ¯‰ ˙È·¯Ó ˙‡ „ÁÂÈÓ
µ≥∫‰· ‰¯˘Ó‰ –È‡˘Â Ï˘ Ì„È˜Ù˙ È·‚ÏÂ ˙È¯ÁÒÓ‰ ‰¯·Á‰ ˙ÈÏÎ˙ È·‚Ï ‰·Á¯ ‰ÈˆÈÊÂÙÂ¯Ù

"A business corporation is organized and carried on primarily for
the profit of the stockholders. The powers of the directors are to
be employed for that end. The discretion of directors is to be
exercised in the choice of means to attain that end and does not
extend to a change in the end itself, to the reduction of profits or
to the nondistribution of profits among stockholders in order to
devote them to other purposes."

                                            

Æ®Dodge ˙ÎÏ‰ ∫ÔÏ‰Ï© Dodge v. Ford Motor Co., 170 N.W. 668, 683 (Mich. 1919) µ∞
ÆIbid, at p. 683 µ±

Ibid, at p. 684 ("No doubt that certain sentiments, philanthropic and altruistic,  µ≤
credible to Mr. Ford, had large influence in determining the policy to be pursued

Æby the Ford Motor Company...")

˙‡ „¯ÂÙ È¯‰ ‰˜ ¨ËÙ˘Ó‰–˙È· ˙ËÏÁ‰ ÏÚ ‰·Â‚˙·Â ¨„„È·È„‰ ˙˜ÂÏÁ ¯Á‡Ï ÆIbid, ibid µ≥
ÌÈË¯ÙÏ ÆDodge ÌÈÁ‡‰ Ï˘ ‰Ï‡ ˙‡ ˙Â·¯Ï ¨ËÂÚÈÓ‰–˙ÂÈÓ ÈÏÚ· ÏÎ Ï˘ Ì‰È˙ÂÈÓ
¨„¯ÂÙ È¯‰ Ï˘ ˙È˙ÈÈÚ·‰ Â˙ÂÈ˘È‡ ÏÚ ÔÎÂ ÍÂÒÎÒ‰ Ï˘ ÌÈÈ˜ÒÚ‰ ÌÈË·È‰‰ ÏÚ ÌÈÙÒÂ
Daniel Gross "Henry Ford And The Model T" in Forbes® Greatest Business ∫Â‡¯
Stories of All Time (Wiley, 1996) 75 [http://www.wiley.com/legacy/products/

Æsubject/business/forbes/ford.html (2.4.2004)]
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¨˙È¯ÁÒÓ‰ ‰¯·Á‰ Ï˘ ÌÈÈ¯˜ÈÚ‰ ÌÈ‰‰ Ì‰ ˙ÂÈÓ‰ ÈÏÚ· ‰ÈÙÏ˘ ‰ÈˆÈÊÂÙÂ¯Ù‰
ÌÂÈÎ ˙ÁÂÂ¯ ¨‰ÓˆÚ ‰¯·Á‰ „ˆÏ ¨Ì‰ÈÙÏÎ ˙ÂÙÂÓ ‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ ÍÎÈÙÏÂ
shareholder) ¢˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ¢ ‰eÎÓ ‡È‰ ÌÈ˙ÈÚÏ ÆÈ‡˜È¯Ó‡‰ ËÙ˘Ó·
shareholder wealth) ¢˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì¯˘ÂÚ ˙‡˘‰¢ ÌÈ˙ÈÚÏÂ (primacy norm
˙‡ ‡È˘‰Ï ‰¯˘Ó‰–È‡˘Â ÏÚ˘ ‡È‰ ‰ÈˆÈÊÂÙÂ¯Ù‰ Ï˘ ˙Ï·Â˜Ó‰ ‰˙Â˘¯Ù Æ(maximization
˙ÎÏ‰ ¨‰Ï˘ ‰ÊÚ‰ ‰˜È¯ÂË¯‰ Û‡–ÏÚÂ ¨ÔÎ–ÈÙ–ÏÚ–Û‡ µ¥Æ‰¯·Á‰ ˙ÂÈÓ Ï˘ ˜Â˘‰ ÈÂÂ˘
¯˜ÈÚ· ˙‡Ê Â˘Ú ‰˙ÎÓÒ‡Î ‰˙Â‡ ÂËËÈˆ˘ ËÙ˘Ó‰–È˙· ÆÌÈÈ˘˜Ó ‰ÈÈ˜ ‰È‡ Dodge
Ï˘ ¯˘˜‰· µµÆ®ÁÂÙÈ˜© ËÂÚÈÓ‰–˙ÂÈÓ ÈÏÚ·Ï ·Â¯‰–˙ÂÈÓ ÈÏÚ· ÔÈ· ÌÈÒÁÈ‰ Ï˘ ¯˘˜‰·

Æ‰ÁÓ ÔÈ„–˜ÒÙÎ ‰˙Â‡¯Ï Ï·Â˜Ó˘ Û‡ ¨˙˜ÂÏÁÓ· ÈÂ˘ ‰„ÓÚÓ ‰¯·Á‰ ˙ÈÏÎ˙
„Ú ‰‰ ‡Â‰ ÂÓÓ˘ „·Î‰ „ÓÚÓ· Ô˘È ÔÈ„–˜ÒÙ Â˙Â‡ ‰ÎÊ ÚÂ„Ó ‰Ï‡˘‰ ˙Ï‡˘
ÌÈ¯˜Ó· ÆÌÈ„„ˆ‰ ÈÚÈÓ ˙ÈÁ·Ó ‰¯˜Ó‰ Ï˘ Â„ÂÁÈÈ· ıÂÚ ÍÎÏ ¯·Ò‰‰ ÈÎ ‰Ó„ ÆÌÂÈ‰
Ï˘ ÁÂÂ¯‰ ˙‡˘‰ ÌÈ‡˘ ÌÈÒ¯ËÈ‡ ˙Ù„Ú‰ È·‚Ï ˙ÂÚË ÌÈ„„ˆ ÂÏÚ‰ ÂÊ ‰˘¯Ù ¯Á‡Ï ÌÈ·¯
ÌÈÏÂ˜È˘Î ÌÈÙÒÂ‰ ÌÈÒ¯ËÈ‡‰ ÌÈ‚ˆÂÓ ¨ÔÏ‰Ï ÂÂ„ÈÈ˘ ¨‰Ï‡ ÌÈ¯˜Ó·˘ ‡Ï‡ Æ˙ÂÈÓ‰ ÈÏÚ·
ÌÈ¯˜Ó· Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂËÎ ¨˙Â¯Á‡ ÌÈÏÈÓ·Â ¨ÍÂ¯‡‰ ÁÂÂË· ‰¯·Á‰ ˙·ÂË Ï˘
˙Â‚‰˙‰Ï ‡„È¯‚ ˙ÂÒÎ ‰ÂÂ‰Ó ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜ ˙Ù„Ú‰˘ ˘˘Á ¯¯ÂÚ˙Ó ÌÈ¯Á‡
ÔÈÚÓ ÌÈÏÂ˜È˘Ó ‰ÈÈ˜ Dodge ˙˘¯Ù Æ‰¯·Á· ÌÈÙ‰ È˘‡Â ÌÈÏ‰Ó‰ Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡

Æ‰„ÂÁÈÈ ÍÎ·Â ¨‰Ï‡

Dodd–Ï Berle ÔÈ· ÁÈ˘‰ Æ≤

È˘ ÔÈ· ÌÈÈÓ„˜‡ ÌÈ¯·„–ÈÙÂÏÈÁ ÂÏ‰˙‰ ÌÈ¯˘Ú‰ ‰‡Ó‰ Ï˘ ÌÈ˘ÂÏ˘‰ ˙Â˘ ˙ÏÈÁ˙·
Ì‰È˙Â·ÂÁ Ï˘ ÈÂ‡¯‰ ÔÎÂ˙‰ ˙Â„Â‡–ÏÚ ¨Merrick Dodd–Â Adolf Berle ¨ÌÈËÏÂ· ÌÈ„ÓÂÏÓ
·ˆÈÚ ‰Ê ÁÈ˘ Æ‰Ï‡ ˙Â·ÂÁ Ï˘ ÈÂ‡¯‰ ‡˘ÂÓÏ Ú‚Â· Ë¯Ù·Â ¨‰¯·Á· ‰¯˘Ó‰–È‡˘Â Ï˘
µ∂ÆÈÏ‡¯˘È‰ ÔËÙ˘Ó‰ ˙ÈÁ·Ó Ì‚ Â˙·‰Ï Í¯Ú ˘È˘ ÍÎ ¨‰È‚ÂÒ· ÔÂÈ„‰ ˙‡ ˙Ú¯ÎÓ ‰„ÈÓ·

                                            

Michael P. Dooley Fundamentals of Corporation Law (1995) 97; D. ∫Ï˘ÓÏ ¨Â‡¯ µ¥
Gordon Smith "The Shareholder Primacy Norm" 32 Iowa J. Corp. L. (1998) 277,

Æ278

Amir ∫Â‡¯ ¨Dodge ˙ÎÏ‰ ˙‡ ‰ËËÈˆ˘ ˙¯ÁÂ‡Ó ‰˜ÈÒÙ· ÔÂÈ„Ï ÆSmith, ibid ∫Â‡¯ ¨ÔÂÈ„Ï µµ
N. Licht "The Maximands of Corporate Governance: A Theory of Values and

Cognitive Style" (working paper, 2003) http://ssrn.com/abstract=469801

Æ(14.6.2004)

A.A. Sommer, Jr. "Whom Should the ∫Ï˘ÓÏ ¨Â‡¯ ÔÂÈ„‰ Ï˘ ˙ÂÈÏÏÎ ˙Â¯È˜ÒÏ µ∂
Corporation Serve? The Berle-Dodd Debate Revisited Sixty Years Later" 16 Del. J.

Corp. L. (1991) 33; C.A. Harwell Wells "The Cycles of Corporate Social

Responsibility: An Historical Retrospective for the Twenty-First Century" 51

ÆKan. L. Rev. (2002) 77
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Dodd ÂÏÈ‡Â ¨˙ÂÈÓ‰ ÈÏÚ·Ï ˙Â·ÂÁ‰ ‡˘ÂÓ „ÂÁÈÈ· ÍÓ˙˘ ÈÓÎ ÏÏÎ–Í¯„· ‚ˆÂÓ Berle
˙‡ Ì‰ÈÈÚ „‚Ï ˙Â‡¯Ï ‰¯˘Ó‰–È‡˘Â ÏÚ ‰ÈÙÏ˘ ¨¢˙È˙¯·Á¢‰ ‰˘È‚· ÍÓ˙˘ ÈÓÎ ‚ˆÂÓ
·Ò ‡Ï ÌÈ„ÓÂÏÓ‰ È˘ ÔÈ· ¢ÁÂÎÈÂ¢‰ ¨‰˘ÚÓÏ Æ„È‚‡˙· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÎ Ï˘ Ô˙·ÂË
‡Ï‡ ¨ÌÈÚ„–˙ÂÓÈÓ˙ Ì‰ÈÈ· ‰¯¯˘ ‰È·‚Ï ¯˘‡ ¨ÂÏ ˙ÒÁÂÈÓ‰ ˙¯ÎÊ‰ ‰Ï‡˘‰ ÏÚ ÌÏÂÚÓ

Æ˙È‡˜È¯Ó‡‰ ‰¯·Á· ÌÂ˘ÈÈÏ ˙˙È ˙Â˘È‚‰ È˙˘ ÔÈ·Ó ÂÊÈ‡ ˙È˘ÚÓ‰ ‰Ï‡˘‰ ÏÚ
˙Ï‰‰Ï Â‡ ‰¯·ÁÏ ÌÈ˜ÂÓ‰ ˙ÂÁÂÎ‰ ÏÎ¢ ÈÎ Berle ·˙Î ±π≥± ˙˘Ó ¯Ó‡Ó·
ÈÏÚ· ÏÏÎ Ï˘ ˙ÈÏÎÏÎ‰ Ì˙·ÂËÏ ˜¯Â Í‡ ˙Ú ÏÎ·Â Á¯Î‰· ‰ÏÚÙ‰Ï ÌÈ˙È ÆÆÆ‰¯·Á‰
ÔÈ·Ï Berle Ï˘ Â˙ÚË ÔÈ· ÔÂÈÓ„‰ Û‡–ÏÚ µ∑Æ¢ÌÈÈÚ ÍÎ ÏÚ „ÓÏÓ˘ ÈÙÎ ¨˙ÂÈÓ‰
‰·ÂÁ‰ ‡˘ÂÓÏ ‰Â˙ ‰˙ÈÈ‰ ‡Ï Berle Ï˘ Â·ÈÏ–˙ÓÂ˘˙ ¨Dodge ˙ÎÏ‰ Ï˘ ‰ÈˆÈÊÂÙÂ¯Ù‰
ÌˆÚ ÈÎ ˙Â‡¯‰Ï ‰˙ÈÈ‰ Â˙¯ËÓ ÆÂÊ ‰·ÂÁ Ï˘ ÈËÙ˘Ó‰ ‰ÈÈÙÂ‡Ï ‡Ï‡ ¨‰¯˘Ó‰–È‡˘Â Ï˘
ÁÂÎ ÈÂˆÓ ‰¯˘Ó‰–È‡˘Â È„È· ÈÎ ‰„·ÂÚ‰Â ‰¯·Á‰ Ï˘ ˙„‚Â‡Ó‰ ˙ÂÈ˘È‡‰ Ï˘ ‰·ÈË

 µ∏Æ¯˘ÂÈ‰ ÈÈ„· Ï·Â˜Ó‰ Ï„ÂÓ‰ ÈÙÏ ¨˙ÂÓ‡ ˙·ÂÁ Ï˘ ‚ÂÒÎ ÂÊ ‰·ÂÁ ˙Â‡¯Ï ÌÈ·ÈÈÁÓ
˙ÈÏÎ˙ ÏÚ ˙˜ÂÏÁÓ‰ ˙‡ ¯È„‚‰ Berle Ï˘ Â¯Ó‡Ó ÏÚ ‰·Â‚˙· ¯˘‡ Dodd ‰Ê ‰È‰
˙·ÂÁÓ ÌÈ‰‰ Ï˘ Ì˙Â‰Ê· „˜Ó˙‰ Dodd µπÆÌÂÈ‰ „Ú ÂÏ ˙¯ÎÂÓ‰ ˙ÂÎ˙Ó· ‰¯·Á‰
˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ· ¯ÈÎ‰ Û‡ Dodd ¨ÔÎ ÏÚ ¯˙È ÆÚÂ·˜Ï ˘˜È· Berle–˘ ÌÈÂÓ‡‰
˙ÎÏ‰ ÁÎÂÏ ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓÎÂ ‰¯·Á‰ Ï˘ ‰ÁÏˆ‰‰ ˙Â¯ÈÙÓ ÌÈ‰Î
ÈÏÎÏÎ‰ ¯·˘Ó‰ ÁÎÂÏ Ë¯Ù· ¨Â˙Â˘Ï ˘È˘ ÏÂÒÙ ·ˆÓ ÍÎ· ‰‡¯ Dodd–˘ ‡Ï‡ ∂∞ÆDodge
‰ÁÒÂ‰ ÈÂÈ˘¢Ï ‰Ï˘· ‰Ú˘‰ ÈÎ ÔÈÓ‡‰ Dodd Æ˙Ú ‰˙Â‡· ˙È¯·‰–˙Âˆ¯‡ ‰˙ÂÂÁ˘ „·Î‰
¯˙ÂÈ ÂÈ‰ ‰Ï‡ ÌÈ¯·„ ¨‡˜Ú ‡„ ∂±¢Æ˙ÓÈÂÒÓ‰ ‰¯·Á‰ Ï˘ ˙ÂÈÓ‰ ÈÏÚ·Ï È·¯Ó ÁÂÂ¯ Ï˘

 ∂≤ÆÈËÙ˘Ó Â‡ È¯ÈÙÓ‡ ÔÂÚÈË ¯˘‡Ó ·Ï–˙Ï‡˘Ó ¯„‚·
ÔÂÎ Berle ‰È‰ ÍÎ ¨Berle Ï˘ È¯Â˜Ó‰ ÂÂÚÈË ÏÚ ˜ÏÁ ‡Ï Dodd–˘ Ì˘Î ˘ÓÓ
‰‡¯˘ ‰Ó „‚ ıˆÂÁ Berle ‡ˆÈ ÔÎ–ÈÙ–ÏÚ–Û‡ ∂≥ÆDodd ‚Èˆ‰˘ ÈÂ¯˜Ú‰ ÔÂÚÈËÏ ÌÈÎÒ‰Ï
–È‡˘Â ¨Berle ˙Ú„Ï ÆÈÂˆÓ‰ È·‚Ï ÔÂÚÈËÏ ÈÂˆ¯‰ È·‚Ï ÔÂÚÈËÓ Dodd Ï˘ ÈÂ‚˘ ¯·ÚÓÎ

                                            

Adolf A. Berle, Jr. "Corporate Powers as Powers in Trust" 44 Harv. L. Rev. (1931) µ∑
Æ1049

ÆIbid, at p. 1050 µ∏
E. Merrick Dodd, Jr. "For Whom Are Corporate Managers Trustees?" 45 Harv. L. µπ

ÆRev. (1932) 1145

ÆIbid, at p. 1146 ∂∞
ÆIbid, at p. 1151 ∂±

˙‡ ÔÂ·˘Á· Â‡È·È ˙Â¯·Á ÈÏ‰Ó Â¯„‚·˘ ¨‡·Â ˘Ó˘ÓÓ‰ ÈËÙ˘Ó‰ ÈÂÈ˘‰ ÏÚ ÂÈ¯·„ ˙‡ ∂≤
ÌÈ˘È‡ Ï˘ ˙ÂÈ„¯ÂÙÒ ˙ÂÈÂ‡Ë·˙‰ ÏÚ Dodd ÒÒÈ· ¨ÈÏÂÎÂ ÌÈÎ¯ˆ ¨ÌÈ„·ÂÚ Ï˘ Ì‰ÈÈÈÚ

Æibid, at pp. 1154–1156 ∫Â‡¯ Æ˙Ú ‰˙Â‡· ÌÈ˜ÒÚ‰ ˙ÈÈÏÈ‰˜· „·Ï· ÌÈ¯ÂÙÒ
Adolf A. Berle, Jr. "For Whom Corporate Managers Are Trustees: A Note" 45 Harv. ∂≥
L. Rev. (1932) 1365, 1366 ("As a matter of economics and social theory, Professor

ÆDodd's argument is not only sound but familiar")
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˙ÂÓÈ˘È ˙ÈÈÚ·· ¯·Â„Ó — ˙È˙¯·Á ˙ÂÈ¯Á‡ Ï˘ ˙ÂÈÈ„Ó ÌÈ˘‚‰Ï ÌÈÏ‚ÂÒÓ ÌÈ‡ ‰¯˘Ó
∂¥∫˙ÚÓ–È˙Ï· Í‡ ‰ÓÂ‚Ú ‰È‰ ˙˘˜·˙Ó‰ ‰˜ÒÓ‰ Æ‰ÈÏÚ ¯·‚˙‰Ï ¯˘Ù‡–È‡˘

"Now I submit that you can not [sic] abandon emphasis on 'the
view that business corporations exist for the sole purpose of
making profits for their shareholders' until such time as are to be
prepared to offer a clear and reasonably enforceable scheme of
responsibilities to someone else."

ÌÚ Û˙Â˘Ó‰ Â¯˜ÁÓ· ÚÂ˜˘ ‰È‰ ¯·Î ‡Â‰ ¨Dodd ÌÚ ‰Ï‡ ˙ÂÚ„ Berle ÛÈÏÁ‰˘ ‰Ú˘·
The Modern Ú„Â‰ Ì¯ÙÒ ˙‡ ·È‰Ï „È˙Ú ‰È‰ ¯˘‡ ¨Gardiner Means ÔÏÎÏÎ‰
˙ÂÏÚ· ÔÈ· ‰„¯Ù‰‰ ˙‡ ÌÈÈ˘‰ Â„ÚÈ˙ ‰Ê ¯ÙÒ· ∂µÆCorporation and Private Property
‡ÏÂ ¨˙È˙„·ÂÚ ‰‡ˆÂ˙ ‰˙ÈÈ‰ ÂÊ ‰„¯Ù‰ Æ˙ÂÈ‡˜È¯Ó‡‰ ˙ÂÈ¯Â·Èˆ‰ ˙Â¯·Á· ‰ËÈÏ˘Â
ÆÌÈ¯˘Ú‰ ‰‡Ó‰ ˙È˘‡¯Ó ˙È¯·‰–˙Âˆ¯‡· Á˙Ù˙‰˘ ÈÒÂÙÈË‰ ˙Â˜ÊÁ‰‰ ‰·Ó Ï˘ ¨˙ÈËÙ˘Ó
‡ˆÂÈ ÏÚÂÙÎ ÆÌÈË˜ ˙ÂÈÓ ÈÏÚ· Ï˘ ·Á¯ ¯Â·Èˆ È„È· ˙Â¯·Á‰ Ï˘ Ô‰È˙ÂÈÓ Â˜ÊÁÂ‰ Â¯„‚·
¨‰¯·Á‰ È˜ÒÚ ÏÚ ˙È·ÈË˜Ù‡ ‰ËÈÏ˘ ˙ÏÂÎÈ ¯Â·Èˆ‰ ÔÓ ˙ÂÈÓ‰ ÈÏÚ·Ï ‰˙ÈÈ‰ ‡Ï ¨ÍÎÓ

 ∂∂Æ˙Â¯·Á‰ ÈËÈÏ˘Ï ÏÚÂÙ· ÂÎÙ‰ ÂÏÏ‰Â ¨˙ÈÊÎ¯Ó‰ ‰Ï‰‰‰ È˘‡ ÏÚ ‡Ï „ÁÂÈÓ·Â
ÌÈÙÂ‚Î ˙Â¯·Á‰ Ï˘ ˙˘„ÂÁÓ ‰ÈÈ‡¯Ï Means–Â Berle Â‡¯˜ ‰Ê ÌÈ¯·„–·ˆÓ ÁÎÂÏ
ÈÏÚ·¸ Â¯˙ÈÂ ¨ÂÏ ˙ÂÈ¯Á‡‰ ÏÚÂ ÏÈÚÙ‰ ˘ÂÎ¯· ‰ËÈÏ˘‰ ÏÚ Ì¯˙ÂÂ·¢ ¨Ì‰È¯·„Ï ∂∑ÆÌÈÈ¯Â·Èˆ
‰„ÓÚ· ‰ÏÈ‰˜‰ ˙‡ Â„ÈÓÚ‰ Ì‰ ÆÆÆ„·Ï· Ì˙·ÂËÏ Ï‰˙˙ ‰¯·Á‰˘ ˙ÂÎÊ‰ ÏÚ ˛˙ÂÈÓ‰
¨‰ËÈÏ˘‰ ˙‡ Â‡ ÌÈÏÚ·‰ ˙‡ ˜¯ ‡Ï ˙¯˘˙ ˙È¯„ÂÓ‰ ‰¯·Á‰˘ ˘Â¯„Ï ‰ÏÂÎÈ ‡È‰ ‰·˘
‰¯È˙Ò Â‡¯ ¯˘‡ ÌÈ„ÓÂÏÓ Â‡ˆÓ ÌÈ˘‰ ˙ˆÂ¯Ó· ∂∏Æ¢‰˙ÂÏÏÎ· (society) ‰¯·Á‰ ˙‡ ‡Ï‡

                                            

ÆIbid, at p. 1367 ∂¥
Adolph A. Berle, Jr. & Gardiner C. Means The Modern Corporation and Private ∂µ

ÆProperty (New Brunswick, 1991, originally published in New York, 1932)

È„È–ÏÚ ¯ÊÂÙÓ· ˙Â˜ÊÁÂÓ ‰È˙ÂÈÓ˘ ‰¯·Á· ‰ËÈÏ˘Â ˙ÂÏÚ· ÔÈ· ˙È˘ÚÓ‰ ‰„¯Ù‰Ï ÌÈÓ¯Â‚‰ ∂∂
˙ÈÈÚ· Ï˘ ·ÂÏÈ˘ ÌÈ¯ˆÂÈ ‰Ï‡ ÔÈÚÓ ÌÈ·ˆÓ ¨˙ÈˆÓ˙· Æ˙Â¯ÙÒ· ·ËÈ‰ ÌÈ„ÚÂ˙Ó ¯Â·Èˆ‰
Æ®rational apathy© ˙ÈÏÂÈˆ¯ ˙Â˘È„‡Â ®collective action problem© ˙Ù˙Â˘Ó‰ ‰ÏÂÚÙ‰
¨ÂÓÓ ÌÈ‰ ÌÏÂÎ — ˙ÂÈÓ‰ ÈÏÚ· ˙ÈÁ·Ó È¯Â·Èˆ ¯ˆÂÓ ÂÈ‰ ‰Ï‰‰‰ È˘ÚÓ ÏÚ ÁÂ˜ÈÙ‰
ÍÎÈÙÏ ÆÁÂ˜ÈÙ ˙¯ÈˆÈÏ ÌÈÓ¯Â˙ ÌÈ‡˘ ˙ÂÈÓ ÈÏÚ· ‚È¯Á‰Ï ¯˘Ù‡–È‡Â ¨‰ÏÎ˙Ó ÂÈ‡ ‡Â‰
¢ËÒÈÙÓ¯Ë¢Î ˙Â‰ÈÏ ‰ÂÂ˜˙· ÁÂ˜ÈÙ ˙‚˘‰· ÚÈ˜˘‰ÏÓ ÚÓÈ‰Ï ˙ÂÈÓ ÏÚ· ÏÎ ÛÈ„ÚÈ
¯·„ Ï˘ ÂÙÂÒ·Â ¨‰‰Ê ÏÂ˜È˘ ÂÏ˜˘È ˙ÂÈÓ‰ ÈÏÚ· ÏÎ ÆÌÈ¯Á‡ Â¯ˆ�È½È˘ ÁÂ˜ÈÙÓ (free rider)

Ï‚Ò–·È·Á ˙È¯È‡ ª¥¥ ‰¯Ú‰ ÏÈÚÏ ¨‰Èßˆ˜Â¯Ù Â‡¯ ¨Ë¯ÂÙÓ ÔÂÈ„Ï ÆÏÏÎ ÁÂ˜ÈÙ ÌÈÈ˜˙È ‡Ï
Æ®Ë¢˘˙© ˘„Á‰ ˙Â¯·Á‰ ˜ÂÁ ¯Á‡Ï ˙Â¯·Á ÈÈ„

Morton J. ∫Â‡¯ ¨È¯Â·Èˆ‰ Â‡ ÈË¯Ù‰ ËÙ˘Ó· ‰ÚÙÂ˙Î ‰¯·Á‰ ˙ÒÈÙ˙ Ï˘ ˙È¯ÂËÒÈ‰ ‰¯È˜ÒÏ ∂∑
Horwitz The Transformation of American Law, 1870–1960: The Crisis of Legal

ÆOrthodoxy (Oxford & others, 1992)

ÆBerle & Means, supra note 65, at pp. 355–356 ∂∏
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ÁÂ˙ÈÓ ¨Â˙Ú„Ï ¨˙Ú·Â ÂÊ ‰˜ÒÓ ∂πÆ˙ÂÈ·˜Ú ¯ÒÂÁ ÂÏ ÂÒÁÈÈÂ ¨Berle Ï˘ ‰Ï‡ ÂÈ˙Â„ÓÚ ÔÈ·
Ô‰Â ˙ÂÈÓ‰ ÈÏÚ· ÏÚ Ô‰ Ô‚‰Ï Í¯ÂˆÏ Ú„ÂÓ ‰È‰ Berle–˘ ˜ÙÒ ÏÎ ÔÈ‡ ÆÂÈ˙Â„ÓÚ Ï˘ ÈÂ‚˘
‡Â‰˘ ‡Ï‡ ¨‰¯·Á· ÁÂÎ ˙Â„ÓÚ· ÌÈ˜ÈÊÁÓ‰ ÌÈÙ‰ È˘‡ ÈÙÓ ˙ÂÙÒÂ ÔÈÈÚ–˙ÂˆÂ·˜ ÏÚ

Æ‰ÈÙÂËÂ‡ ‡Ï‡ ÂÈ‡˘ ÈÂˆ¯ ÔÈ„ ÔÈ·Ï È¯˘Ù‡‰ ¯„‚· ÂÈ‰˘ ÈÂˆ¯ ÔÈ„ ÔÈ· ÔÈÁ·‰Ï ÏÈÎ˘‰
˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ÌÈÂÓ‡ ˙·ÂÁ Ú·Â˜‰ ¨ÁÂÂ¯‰ ¯„Ò‰‰ ÈÎ ÂÒ¯‚ Means–Â Berle
˙ÎÏ‰Ó ‰ÈÈËÒ ÔÎ˙È˙ ÈË¯Â‡È˙ ÔÙÂ‡· ÈÎ ÂÈÈˆ ÌÈ¯·ÁÓ‰ ∑∞ÆÂËÂÚÈÓ· Ú¯‰ ¯„‚· ÂÈ‰ ¨„·Ï·
ÔÈÈˆÏ Â„ÈÙ˜‰ Ì‰˘ ‡Ï‡ ¨ÂÊ ÔÈÚÓ Í¯„Ï ˙È˘È‡‰ Ì˙Ù„Ú‰ ˙‡ Â¯È˙Ò‰ ‡Ï Û‡ Ì‰Â ¨Dodge
‡Ï „ÂÚ ÏÎ ∑±Æ¢Û˜Â˙·Â ˙Â¯È‰··¢ ‰ÏÈ‰˜‰ Ï˘ ‰È˙ÂÚÈ·˙ ˙¯„‚‰· ‰˙ÂÓ ‰˘ÂÓÈÓ˘
¨¯ÂÓ‡Ï ¨È¯˘Ù‡‰ ˙‚˘‰· ÊÎ¯˙‰Ï ÍÈ¯ˆ ËÙ˘Ó‰ ¨ÂÊ ÔÈÚÓ ˙ÈËÙ˘Ó ÌÈÏÏÎ ˙Î¯ÚÓ ‰¯„‚Â‰
–˙ÂˆÂ·˜ ˙·ÂËÏ ‰¯·Á‰ ÏÂ‰È ∑≤ÆÌÈÙ‰ È˘‡ ÈÙÓ ¯Â·Èˆ‰ ·¯˜Ó ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‰‚‰
 ∑≥Æ‰ÈÙÂËÂ‡ ¯„‚· ¯˙Â ‰¯˘Ó‰–È‡˘Â ÏÚ ˙ÂÈËÙ˘Ó ˙Â·ÂÁ ˙ÏË‰ ˙ÂÚˆÓ‡· ˙Â¯Á‡ ÔÈÈÚ

˙ÂÈËÙ˘Ó ˙ÂÈÂÁ˙Ù˙‰ ÈÎ Berle ‰„ÂÓ ¨ÌÈ˘È˘‰Â ÌÈ˘ÈÓÁ‰ ˙Â˘Ó ¨ÌÈ¯ÁÂ‡Ó ÌÈ·˙Î·
¯˘È‡ Ì˘ ¨Barlow ÔÈÈÚ· ÔÈ„‰–˜ÒÙ ÏÚ ¯˜ÈÚ· ÍÓ˙Ò‰ Berle ∑¥ÆDodd Ï˘ Â„ÈˆÏ ÂË
Ú·˜ ‰¯˜Ó Â˙Â‡· ÌÏÂ‡ ∑µÆÔÂËÒÈ¯Ù ˙ËÈÒ¯·ÈÂ‡Ï ‰¯·Á Ï˘ ‰ÓÂ¯˙ ËÙ˘Ó‰–˙È·
Ï˘ ˙ÈÂ¯˜Ú‰ ˙Â·È˘Á‰ „ˆÏÂ ¨‰ÓÂ¯˙‰ ˙‡ ÌÈ˜È„ˆÓ‰ ÌÈÏÂ˜È˘‰ ÔÈ· ÈÎ ËÙ˘Ó‰–˙È·
ÌÈÏÈÓ· ∑∂ÆÍÂ¯‡ ÁÂÂËÏ ÌÈÈ˜ÒÚ ÌÈÏÂ˜È˘ Ì‚ ÂÈ‰ ¨‰·ÂË ˙ÂÁ¯Ê‡Ï ÈÂËÈ·Î ˙È„È‚‡˙ ˙Â·„

                                            

William W. Bratton "Berle and Means Reconsidered at the Century's Turn" ∫Â‡¯ ∂π
26 Iowa J. Corp. L. (2001) 737, 761; Joseph L. Weiner "The Berle-Dodd Dialogue

Æon the Concept of the Corporation" 64 Colum. L. Rev. (1964) 1458

ÆBerle & Means, supra note 65, at p. 355 ∑∞
ÆIbid, ibid ∑±

ÆIbid, at p. 356; Berle, supra note 63, at p. 1371 ∑≤
–Â Berle Â¯È˙Î‰ ÈÂˆ¯‰ ÈËÙ˘Ó‰ ¯„Ò‰· Ô„‰ Ì¯ÙÒ· ˜¯Ù‰ ˙‡˘ ‰¯˜Ó ‰Ê ‰È‰ ‡Ï˘ ‰Ó„ ∑≥
¢ÌÈ‰ÂÏ‡‰ ¯ÈÚ¢ ¯ÙÒ‰ Æ"Corporate Capitalism and the City of God" ˙¯˙ÂÎ· Means

˙Á‡Ï ·˘Á‰ ¨‰Ê ¯ÙÒ· Æ‰¯ÈÙÒÏ ¥≤∂—¥±≥ ÌÈ˘‰ ÔÈ· ˘Â„˜‰ ÒÂÈËÒÂ‚Â‡ È„È–ÏÚ ·˙Î
Ì„‡–È· È‚ÂÒ È˘ ÔÈ· ÔÈÁ·Ó ÒÂÈËÒÂ‚Â‡ ¨˙È·¯ÚÓ‰Â ˙È¯ˆÂ‰ ‰·˘ÁÓ‰ Ï˘ ‰ÈÙ‰–È·‡Ó
Ï‡‰˘ ‰Ï‡ ÌÈÈÂˆÓ ‰·Â ¨Ú¯‰ ˙‡ ˙ÏÓÒÓ‰ ¨˙Èˆ¯‡‰ ¯ÈÚ‰ ∫ÌÈ¯Ú È˙˘ Ï˘ ÈÂÓÈ„ ˙ÂÚˆÓ‡·
‰·Â ¨·ÂË‰ ˙‡ ˙ÏÓÒÓ‰ ¨®‰ÏÚÓ Ï˘ ÌÈÏ˘Â¯È© ÌÈ‰ÂÏ‡‰ ¯ÈÚ ‰˙ÓÂÚÏÂ ªÌ˙Ó˘ ˙‡ Ï‡‚ ‡Ï
‰ÓÏ˘ Â‡¯ ÆÌÏÂÚ‰ ÈÏ·‰ ÏÚ ¯·‚˙‰Ï Ì˙ÏÂÎÈ· ¯˘‡Â È‰ÂÏ‡‰ „ÒÁ· ÂÎÊ˘ ‰Ï‡ ÌÈÈÂˆÓ

Æ¥∑—¥∂ ®±ππ¥© ÌÈ·¯‰ ˙Â˘¯ È¯È·‡
Adolf A. Berle The 20th Century Capitalist Revolution (New York, 1954) ∫Â‡¯ ∑¥
169; Adolf A. Berle "Corporate Decision-Making and Social Control" 24 Bus.

ÆLaw. (1968) 149, 150

ÔÈÈÚ ∫ÔÏ‰Ï© A.P. Smith Manufacturing Co. v. Barlow, 98 A.2d 581 (N.J. 1953) ∑µ
Æ®Barlow

Ibid, at p. 590 ("[The donation] was voluntarily made in the reasonable belief that ∑∂
it would aid the public welfare and advance the interests of the plaintiff as a

Æprivate corporation and as part of the community in which it operates")
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Barlow ÔÈ„–˜ÒÙ Ì‚ ¨®Dodge ˙ÎÏ‰Ï „Â‚È·Â© ‰È‚ÂÒ· ‰˜ÈÒÙ‰ ˙È·¯ÓÏ ‰ÓÂ„· ¨˙Â¯Á‡
˙Â„ÓÚ‰ È˙˘· ˜ÈÊÁ‰Ï ÍÈ˘Ó‰ Berle Æ˙ÂÈÓ‰ ÈÏÚ· ˙·ÂË Ï˘ ÌÈÏÂ˜È˘Ó ¢È˜¢ ‰È‰ ‡Ï
Ï˘ ÔÂÂ‚Ó ˙·ÂËÏ ˙Â¯·Á ÂÏ‰˙‰ ÂÏÈ‡ ·ÂË ‰È‰ ÈÎ ¨‡ÒÈ‚ „ÁÓ ∫‰¯Â‡ÎÏ ˙Â¯˙ÂÒ‰
Á˙ÙÓ‰ ∑∑Æ‰ÈÂ‚˘ Dodd Ï˘ Â˙„ÓÚÏ ‰˜ÈÒÙ‰ ˙ÈÈË ÈÎ ¨‡ÒÈ‚ Í„È‡ÓÂ ¨ÔÈÈÚ–˙ÂˆÂ·˜
˙Â¯·Á È·‚Ï È˘ÚÓÂ ÈÁ¯Î‰Î ÒÙ˙ Berle–˘ ‰Ó ÔÈ· ‰Á·‰· ¨¯ÂÓ‡Î ¨ÈÂˆÓ ‰¯È˙Ò‰ ˙¯˙‰Ï

ÆÈÙÂËÂ‡Î ‰‡¯˘ ‰Ó ÔÈ·Ï ˙ÂÈ‡˜È¯Ó‡

ÌÈÚ˘˙‰ ˙Â˘Ï ÌÈ˘ÂÏ˘‰ ˙Â˘Ó Æ≥

Berle Â‚Èˆ‰ Ô‰·˘ ÌÈ˘‰ ÔÓÏ ˙Â˜ÂÓÚ ˙Â¯ÂÓ˙ Â¯·Ú È‡˜È¯Ó‡‰ ˜˘Ó‰Â ˙È¯·‰–˙Âˆ¯‡
Ô˙Â‡Ó ‡ˆÂÈ ÏÚÂÙÎ Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ· ÌÈÈÊÎ¯Ó‰ Ì‰ÈÂÚÈË ˙‡ ‰Â˘‡¯Ï Dodd–Â
˘È ÈÏ‡¯˘È‰ ÔËÙ˘ÓÏ ÆÈ¯Â·Èˆ‰ ÌÂÈ‰–¯„Ò Ï‡ ÌÚÙÏ ÌÚÙÓ ÂÊ ‰È‚ÂÒ Ì‚ ‰˙ÏÚ ˙Â¯ÂÓ˙
Ì‰ÈÏ‡ ‰˙ÂÂÏ˙‰ ‡Ï˘ ‰„·ÂÚ‰ ÁÎÂÏ Ë¯Ù· ¨‰Ï‡ ÌÈ¯ÁÂ‡Ó ÌÈÂÈ„· ˙ÈÒÁÈ ËÚÂÓ ÔÈÈÚ
Ô˙È È¯È¯Ë˜Â„‰ Ë·È‰‰ ÔÓ ∑∏Æ‰È‚ÂÒ‰ Ï˘ ÈÂÈÚ‰ ÁÂ˙È‰ ˙ÈÁ·Ó ˘ÓÓ Ï˘ ˙ÂÓ„˜˙‰
ÂË˜ ¨Barlow ÔÈÈÚ· ‰˜ÈÒÙÏ ‰ÓÂ„· Æ‰ÈÏ‡ Â˘¯„˘ ÔÈ„–È˜ÒÙ ıÓÂ˜ ÏÚ ÚÈ·ˆ‰Ï
‰È‰ Í‡ ¯ˆ˜‰ ÁÂÂË· ÁÂÂ¯ Â‡˘ ‡Ï ¯˘‡ ‰¯·Á‰ Ï˘ ˙ÂÏÂÚÙ ‰¯˘È‡˘ ‰˘È‚ ËÙ˘Ó‰–È˙·
Â‡È·‰˘ ˙ÏÚÂ˙‰ „ˆÏ ÍÂ¯‡‰ ÁÂÂË· ˙ÂÈÓ‰ ÈÏÚ·Ï Â‡ ‰¯·ÁÏ ˙ÏÚÂ˙ Ô‰Ï ÒÁÈÈÏ Ô˙È
Ì‚ ‡Ï‡ ¨˙ÂÈÙÂ¯˙ÏÈÙ ˙Â¯ËÓÏ ˙ÂÓÂ¯˙ ˜¯ ‡Ï ÂÏÏÎ ‰Ï‡ ˙ÂÏÂÚÙ Æ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜Ï

 ∑πÆ¯ˆ˜‰ ÁÂÂË· ÌÈÁÂÂ¯· ÂÚ‚Ù˘ ˙ÂÈÏÂÚÙ˙–˙ÂÈ˜ÒÚ ˙ÂËÏÁ‰

                                            

Adolf A. Berle, Jr. The Corporation in Modern Society (Cambridge, Edward S.∫Â‡¯ ∑∑
Mason & others eds., 1959) xii ("It is one thing to agree that this is how social

fact and judicial decisions turned out. It is another to admit this was the 'right'

disposition; I am not convinced it was")

¨‰È‚ÂÒÏ ˙ÂÈÂÒÁÈÈ˙‰‰ ÚÙ˘ ÔÈ·Ó ÆWells, supra note 56 ∫Â‡¯ ¨‰Ï‡ ˙ÂÈÂÁ˙Ù˙‰ ˙¯È˜ÒÏ ∑∏
ÁÒÈ ¯˘‡ ¨Milton Friedman ÔÏÎÏÎ‰ Ï˘ ‰ÚÙ˘‰–·¯ ÈËÒÈˆÈÏ·ÂÙ ¯Ó‡Ó ÏÚ ÚÈ·ˆ
‰ÈÂ‡¯‰ ‰¯·Á‰ ˙ÈÏÎ˙ ‰È‰ ÌÈÁÂÂ¯ ˙‡˘‰˘ ÔÂÚÈË‰ ˙‡ ¨‰ËÂ· ‡Ï Ì‡ ¨‰¯È˘È ‰¯Âˆ·
Milton Friedman "A Friedman Doctrine – The Social Responsibility ∫Â‡¯ Æ‰„ÈÁÈ‰

Æof Business Is to Increase Its Profits" N.Y. Times Magazine (Sept. 13, 1970)

Shlensky v. Wrigley, 237 N.E.2d ÔÈÈÚ· ‰Ï·˜˙‰ ‰Ê ¯˘˜‰· „ÁÂÈÓ· ˙ÓÒ¯ÂÙÓ ‰ËÏÁ‰ ∑π
ÔÂÈ„Ëˆ‡ ˙‡ ‰Ï‰È˘ ‰¯·Á Ï˘ ÔÂÈ¯ÂË˜¯È„‰ ˙ËÏÁ‰ ‰¯˘Â‡ ÂÊ ‰ËÏÁ‰· Æ776 (1968)

ÍÂ˙ ¨‰ÂÎ˘‰ ÔÂÈ·ˆ ÏÚ ¯ÂÓ˘Ï È„Î ˘¯‚Ó· ‰¯Â‡˙ ÔÈ˜˙‰Ï ‡Ï Wrigley Field ÏÂ·ÒÈÈ·‰
ÈÎ ®ÂÈ„–˜ÒÙÏ ∑∏∞ ßÓÚ· ¨Ì˘© Ú·˜ ËÙ˘Ó‰–˙È· Æ·¯Ú È˜Á˘ÓÓ ˙Â‰Â·‚ ˙ÂÒÎ‰ ÏÚ ¯Â˙ÈÂ
·ÈÈÁÏ ÌÈÈÂ˘Ú Wrigley Field–· ÒÎ‰ ÈÂÂ˘Ï ÒÁÈ· ‰¯·Á‰ Ï˘ ÁÂÂË‰–ÈÎÂ¯‡ ÌÈÒ¯ËÈ‡‰¢
Theodora Holding Corp. v. ∫Ì‚ Â‡¯ Æ¢‰ÂÎ˘‰ ˙Â¯„¯„˙‰ ÈÙÓ ¯ÂÓ˘Ï ıÓ‡Ó ÏÎ
Henderson , 257 A.2d 398 (Del. Ch. 1969); Universal Leaf Tobacco Co. v.

Congoleum Corp., 554 F.2d 1283 (4th Cir. 1977); Herald Co. v. Seawall, 472
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˙Â¯·Á‰ ÌÏÂÚ· ˙È˙Ó¯„ ˙ÂÁ˙Ù˙‰ ‰Ú¯È‡ ÌÈÂÓ˘‰ ˙Â˘·Â ÌÈÚ·˘‰ ˙Â˘ ÛÂÒ·
ÈÙÓ ˙ÂÈÒÁÏ ˙ÂÈ¯Â·Èˆ‰ ˙Â¯·Á‰ Ï˘ ˙ÂÏ‰‰‰ Â·˘Á ÌÈ˘ ˙Â¯˘Ú Í˘Ó· ∫È‡˜È¯Ó‡‰
Æ®Means–Â Berle ÂÚÈ·ˆ‰ ‰ÈÏÚ˘ ‰ËÈÏ˘Â ˙ÂÏÚ· ÔÈ· ‰„¯Ù‰‰ ˙‡ÙÓ© ÌÈÈÂˆÈÁ ÌÈÓÂÈ‡
ÌÈÈÂÈ˘Â ∏∞¨‡„È¯‚ ÈÏÓ¯ÂÙ ÔÈÈÚ ‰È‰ ˙ÈÏÏÎ‰ ‰ÙÒ‡‰ È„È–ÏÚ ÌÈ¯ÂË˜¯È„‰ Ï˘ ÌÈÂÈÓ
ÈÙ Æ‰˙ÓÎÒ‰·Â ‰Ï‰‰‰ ÌÚ ÌÂ‡È˙· ˙Â˘ÈÎ¯Â ÌÈ‚ÂÊÈÓ ˙ÂÚˆÓ‡· Â˘Ú ‰¯·Á‰ ÏÚ ˙ÂÏÚ··
˙ÂËÏ˙˘‰ ‰Â˘‡¯Ï Â¯˘Ù‡ ¯˘‡ ¨˙ÂÈÂÚ‰ ˘Î¯‰ ˙ÂÚˆ‰ Ï˘ Ô˙ÚÙÂ‰ ÌÚ Â˙˘‰ ÌÈ¯·„‰
˙‡ ÏÚÈÈÏ È„Î ÌÈ˙ÈÚÏ ‰˙˘Ú ‰Ï‰‰‰ ˙ÙÏÁ‰ Æ‰Ï‰‰‰ Ï˘ ¢‰˘‡¯ ÏÚÓ¢ ‰¯·Á ÏÚ
È¯ÂËÈÙÂ ‰ÈÒÎ ˙¯ÈÎÓ ¨‰¯·Á‰ ÏÂÒÈÁ ˙‡¯˜Ï ¨ÈÓÊ ÔÙÂ‡· ÌÈ˙ÈÚÏÂ ‰¯·Á‰ ˙ÂÏÈÚÙ
‰·¯ ‰ÙÈ˘Á· ÂÎÊ ¨bust-up takeovers ÂÂÎ˘ ¨ÔÂ¯Á‡‰ ‚ÂÒ‰ ÔÓ ˘Î¯ ˙ÂÚˆ‰ Æ‰È„·ÂÚ
˙ÂË˜ ˙Â¯ÈÈÚ·Â ÌÈ¯Ú· ÌÈÚÂÊÚÊ ‰ÏÏÂÁ ÌÈÏÚÙÓ‰ ˙¯È‚Ò ¯˘‡Î „ÁÂÈÓ· ¨˙¯Â˘˜˙·

ÆÈ¯˜ÈÚ ‰˜ÂÒÚ˙ ¯Â˜ÓÎ ÏÚÙÓ‰ ÏÚ ÂÚ˘˘
ÌÈÈ˙È„Ó ÌÈ˜ÂÁ Ï˘ Ï‚· ÔÂ˘‡¯‰ ˜ÂÁ‰ ˙‡ ‰ÈÂÂÏÈÒÙ ˙È„Ó ‰˜˜ÂÁ ±π∏≥ ˙˘·
‰Ó‚Â„ ˘ÓÈ˘ ¯˘‡ ¨‰Ê ˜ÂÁ Æ®other constituency laws© ¢˙Â¯Á‡ ˙ÂˆÂ·˜ È˜ÂÁ¢ ÌÈÂÎÓ‰
¨ÔÂ·˘Á· ‡È·‰Ï ‰¯·Á· ‰¯˘Ó‰–È‡˘Â ˙‡Â ÔÂÈ¯ÂË˜¯È„‰ ˙‡ ÍÈÓÒ‰ ¨ÌÈÙÒÂ ÌÈ·¯ ÌÈ˜ÂÁÏ
¨‰È˙ÂÁÂ˜ÏÂ ‰È˜ÙÒ ¨‰¯·Á‰ È„·ÂÚ Ï˘ ÌÈÈÚ ˙‡ ¨‰¯·Á‰ ˙·ÂË Ï˘ ÌÈÏÂ˜È˘‰ ˙¯‚ÒÓ·
˙ÂˆÂ·˜ È˜ÂÁ¢ ‡ÂˆÓÏ Ô˙È ÌÂÈÎ ∏±ÆÔ‰· ‰ÏÈÚÙ ‰¯·Á‰˘ ˙ÂÏÈ‰˜‰ Ï˘ ÔÈÈÚ ˙‡ ÔÎÂ
·Â¯˘ ¨¯ÂÂ‡Ï„ ˙È„Ó ∏≤Æ˙È¯·‰–˙Âˆ¯‡· ˙ÂÈ„Ó Ú˘˙Â ÌÈ¯˘Ú· ¨ÌÈÂ˘ ÌÈÁÒÂ· ¨¢˙Â¯Á‡

                                            

F.2d 1081 (10th Cir. 1972); Boyertown Burial Casket Co. v. Amedco, 407 F. Supp.

Æ811 (E.D. Pa. 1976)

˙ÓÈ˘¯ ÏÚ ®¯‡Â„‰ ˙ÂÚˆÓ‡·© ‰Î¯Ú ÌÈ¯ÂË˜¯È„‰ ÈÂÈÓ ÏÚ ‰Ú·ˆ‰‰˘ ÔÂÂÈÎÓ ¨˙‡Ê ∏∞
‰Ó¯Â‰ Æ˙Á‡ ‰˘˜ÓÎ ¯Â˘È‡Ï ‰‡·Â‰ ¯˘‡Â ÂÓˆÚ ÔÂÈ¯ÂË˜¯È„‰ È„È–ÏÚ ‰ÚˆÂ‰˘ ÌÈ„ÓÚÂÓ
Â‡ ‰Ï‰‰‰ ÌÚ Ú·ˆ‰¢ ∫‰Ò¯‚ ¨ (Wall Street Rule) ¢ËÈ¯ËÒ–ÏÂÂ ÏÏÎ¢ ‰˙ÂÎ˘ ¨˙ÁÂÂ¯‰

¢°ÍÈ˙ÂÈÓ ˙‡ ¯ÂÎÓ
"In discharging the duties of their respective ∫ÍÎ Ú·˜ ‰ÈÂÂÏÈÒÙ Ï˘ ˜ÂÁ‰ ∏±
positions, the board of directors, committees of the board, individual directors

and individual officers may, in considering the best interests of the corporation,

consider the effects of any action upon employees, suppliers and customers of

the corporation, communities in which offices or other establishments of the

corporation are located, and all other pertinent factors." Act of Dec. 23, 1983, No.

Eric W. Orts "Beyond ∫Ïˆ‡ ‡·ÂÓ Æ1983-92, §1(B), 1983 Pa. Laws 395

Shareholders: Interpreting Corporate Constituency Statutes" 61 Geo. Wash. L.

‰ÈÂÂÏÈÒÙÓ ˜ÂÁ‰ ÛÈÚÒ Ï˘ ÂÁÒÂ˘ ¯Â·ÒÏ ÌÈÈÂ˘Ú ÌÈ‡¯Â˜‰Ó ˜ÏÁ ÆRev. (1992) 14, 27

Æ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒÏ ‰ÚÂ„È ‰„ÈÓ· ‰ÓÂ„
‰¯Â˘˜‰ ¨‰ÙÚ ˙Â¯ÙÒ ÂÁÈÓˆ‰ ¢˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ È˜ÂÁ¢ ÆOrts, ibid ∫Â‡¯ ¨‰ˆÓÓ ‰¯È˜ÒÏ ∏≤
∫Â‡¯ ¨‡˘Â· ÌÈÂÈÊÂÙÓÈÒÏ Æ‰¯·Á‰ ˙ÂÈÏÎ˙ Ï˘ ¯˙ÂÈ ‰·Á¯‰ ‰È‚ÂÒÏ ¯Â¯· ÔÙÂ‡·
Symposium "Defining the Corporate Constituency" 59 U. Cin. L. Rev. (1990)

319; Symposium "Corporate Malaise – Stakeholder Statutes: Cause or Cure?" 21



„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó‰¯·Á‰ ˙ÂÈÏÎ˙

195

˜ÂÁ¢ ÌÏÂÚÓ ‰˜˜ÂÁ ‡Ï ¨‰ÈÈ„ ÈÙ–ÏÚ ˙Â„‚Â‡Ó ˙È¯·‰–˙Âˆ¯‡· ˙ÂÈ¯Â·Èˆ‰ ˙Â¯·Á‰
‰ÁÂ¯· ‰·Â¯˜ ‰„ÓÚ ÂË˜ ¯ÂÂ‡Ï„ Ï˘ ËÙ˘Ó‰–È˙· ÌÏÂ‡ Æ‰Ê ‚ÂÒÓ ¢˙Â¯Á‡ ˙ÂˆÂ·˜
‰˜ÈÒÙ ∏≥Æ‰·Â¯˜ ˙ÂËÏ˙˘‰ ÈÙÏ ˙Â„ÓÂÚ‰ ˙Â¯·Á Ï˘ ÌÈ¯ÂË˜¯È„ È·‚Ï ˙ÂÁÙÏ ¨ÂÊ ‰˜È˜ÁÏ
Ì‡ ˜¯Â Í‡ ˙Â¯Á‡ ˙ÂˆÂ·˜ Ï˘ Ô˙·ÂË ˙‡ ÏÂ˜˘Ï Ô˙È˘ ¨‰Ê ÌÚ ¨‰˘È‚„‰ ¯˙ÂÈ ˙¯ÁÂ‡Ó

 ∏¥ÆÍÎ· ˙ÂÈÓ‰ ÈÏÚ·Ï ˘È˘ Ò¯ËÈ‡ ÏÚ Ì‚ ÚÈ·ˆ‰Ï Ô˙È
Ì˘¯ÙÏ ÔÂÈÒÈ ÏÎ ÏÚ „·Î Ïˆ ÏÈËÓ ¢˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ È˜ÂÁ¢ Ï˘ Ì˙˜È˜ÁÏ Ú˜¯‰
˙È˙˜È˜Á‰ ‰È¯ÂËÒÈ‰‰ Æ‰¯·Á· ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ Ô„ÓÚÓ· ‰¯Î‰Ï ˙Â¯Á Ô‚ÂÚÎ
Ï˘ ˙ÂÏ‰‰ Ï˘ ˙ˆ¯Ó ˙ÂÏ„˙˘ ¯Á‡Ï Â˜˜Á ÌÏÂÎÎ Ì·Â¯ ÈÎ ‰„ÈÚÓ ‰Ï‡ ÌÈ˜ÂÁ Ï˘
ÌÈ˙ÈÚÏ ¨‰ÊÙÂÁ· ÌÈ˜ÂÁ Â˜˜Á ÌÈÓÈÂÒÓ ÌÈ¯˜Ó· ÆÌÈÈ˜ÒÚ ÌÈÂ‚¯‡ Ï˘ Â‡ ˙ÂÈÓÂ˜Ó ˙Â¯·Á
‰˙Â‡· ‰·˘ÂÓ˘ ‰ÏÂ„‚ ‰¯·Á ÏÚ ‰ÓÈÈ‡˘ ˙ÈÂÚ ˘Î¯ ˙Úˆ‰ Ï˘ ‰ÏÈˆ· ¨‰ÏÈÏ ÔÂ˘È‡·
‡Ï ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ Ô˙·ÂË ÈÎ ‰¯·ÒÏ ÌÈÈÏ‚¯ ˘È ¨˙Â¯Á‡ ÌÈÏÈÓ· ∏µÆ‰È„Ó
ÏÚ ¯ÂÓ˘Ï ıÓ‡Ó· ÌÈÙ‰ È˘‡ Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡ ˙Â‚‰˙‰Ï ˙ÂÒÎ ‡Ï‡ ‰˘ÓÈ˘
ÒÈÒ·Î ˙ÈÏÂ˘ ˙Â·È˘Á ˙Ú„Â ‰Ï‡ ÌÈ˜ÂÁÏ˘ ‡ÏÙ ÔÈ‡ ÔÎ–ÏÚ ¯˘‡ Æ‰¯·Á· Ì‰È˙Â¯˘Ó
‰¯·Á· ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ÔÈ·Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÈÒÁÈ‰ ˙Î¯ÚÓ ˙¯„‚‰Ï ÈËÙ˘Ó

 ∏∂Æ˙È¯·‰–˙Âˆ¯‡· ˙È¯Â·Èˆ‰

                                            

Stetson L. Rev. (1991) 279; Symposium "The Corporate Stakeholder Debate: The

Classical Theory and Its Critics" 43 U. Toronto L. J. (1993) 297; Symposium

Æ"New Directions in Corporate Law" 50 Wash. & Lee L. Rev. (1993) 1373

Ú·˜ Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955 (Del. 1985) ˙˘¯Ù· ∏≥
˙Úˆ‰ Ï˘ ‰˙ÚÙ˘‰ ˙‡ ÏÂ˜˘Ï ÌÈ‡˘¯ ÌÈ¯ÂË˜¯È„‰ ÈÎ ¯ÂÂ‡Ï„ Ï˘ ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
Æ„·Ï· ‰¯·Á‰ ÔÓ ¯˙ÂÈ ·Á¯ ÂÙ˜È‰˘ ÌÂÓÚ ÁÂÓ — corporate enterprise–‰ ÏÚ ˘Î¯‰
ÏÚ ˘Î¯‰ ˙Úˆ‰ Ï˘ ‰˙ÚÙ˘‰ ˙‡ ÔÂ·˘Á· ‡È·‰Ï ÌÈ‡˘¯ ÌÈ¯ÂË˜¯È„‰ ‰Ï‡ ÌÈÏÂ˜È˘ ¯„‚·
"[the]© ‰˙ÂÏÏÎ· ‰ÏÈ‰˜‰Â ÌÈ„·ÂÚ ¨˙ÂÁÂ˜Ï ¨ÌÈ˘Â ÔÂ‚Î ¨˙ÂÈÓ‰ ÈÏÚ· „·ÏÓ ˙ÂˆÂ·˜
impact on constituencies other than shareholders (i.e., creditors, customers,

Æ®employees, and perhaps even the community generally)..."

Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173, ∫Ï˘ÓÏ ¨Â‡¯ ∏¥
"[The] board may have regard for various© Æ®Revlon ˙ÎÏ‰ ∫ÔÏ‰Ï© 182 (Del. 1986)

constituencies in discharging its responsibilities, provided that there are

Mills ∫Ì‚ Â‡¯ ®rationally related benefits accruing to the stockholders."

˙Â‰ÊÏ Ô˙È Ô‡Î Ì‚ ÆAcquisition Co. v. MacMillan, Inc., 559 A.2d 1261 (Del. 1989)

Æ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ Ï˘ Â˙È·˙ ÔÈ·Ï ˙È‡˜È¯Ó‡‰ ‰ÎÏ‰‰ ÔÈ· ¯Â¯· ÔÂÈÓ„
ÆOrts, supra note 81 ∫Â‡¯ ∏µ

Lynda J. Oswald "Shareholders v. Stakeholders: Evaluating Corporate ∫Â‡¯ ∏∂
Constituency Statutes Under the Takings Clause" 24 Iowa J. Corp. L. (1998) 1, 7

("Judicial interpretation of the constituency statutes to date has been sparse and

uninformative, invariably referring to the constituency statutes in only a fleeting

and tangential manner. No court has yet provided an analysis of the legality or
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˙‡Ê–ÏÎ· ¨¢˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ È˜ÂÁ¢· ÌÊÈÂË¯ÂÙÂ‡ Ï˘ ··¯ ˜·„ ‡Ï ÂÏÈÙ‡ ÈÎ ˘È‚„
Ï˘ ÔÂÂÈÎ· ‰¯ÂÓ‡‰ ÌÈÒÁÈ‰ ˙Î¯ÚÓ· ˙È˘ÓÓ ‰¯ÂÓ˙Ï ÌÂ¯‚Ï È„Î ‰Ï‡ ÌÈ˜ÂÁ· ‰È‰ ‡Ï
‰ÈÚ·· ‰ˆÂÚ ÍÎÏ ‰·ÈÒ‰ Æ˙ÂÈÓ‰ ÈÏÚ· ˙ÓÂÚÏ ˙Â¯Á‡‰ ˙ÂˆÂ·˜‰ Ï˘ Ô„ÓÚÓ ˜ÂÊÈÁ
¢Û˜Â˙·Â ˙Â¯È‰··¢ Ú·˜˙˘ ÌÈÏÏÎ ˙Î¯ÚÓ ¯„Ú‰ ¨ÂÈÈ‰„ ¨Berle ÚÈ·ˆ‰ ‰ÈÏÚ˘ ˙È„ÂÒÈ‰
‰Ú˘· Ë¯Ù· ¨‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁ Ï˘ ‡˘ÂÓÎ ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ Ô‰È˙ÂÈÂÎÊ ˙‡
¨‰Ï‡ ÌÈ˜ÂÁ ÈÎ ¯ÓÂÏÂ ÌÎÒÏ Ô˙È Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ÔÈ·Ï Ô‰ÈÈ· ˙Â˘‚˙‰ ˘È˘
˙ÏÈÚ ˙ÒÒ·Ó ‰È‡˘ ‰ÓÂÓÚ ‰¯‰ˆ‰ ¯„‚· Â¯˙Â ¨¯˙ÂÈ· ‰·ÈËÈÓ‰ ˙Â˘¯Ù‰ ÈÙÏ Û‡

Æ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ È¯·ÁÏ ˘ÓÓ Ï˘ ‰ÚÈ·˙

ALI–‰ ˙ÂÂ¯˜Ú Æ¥

˘·È‚˘ ˙Â¯·Á‰ ¯Ë˘Ó Ï˘ ˙ÂÂ¯˜Ú· ÌÂÈÎ ÌÎÂÒÓ ‰È‚ÂÒ· È·ÈËÈÊÂÙ‰–ÈËÙ˘Ó‰ ·ˆÓ‰
Æ‰Î‰ ˙Â„Â·Ú Ï˘ ÌÈ˘ ¯Á‡Ï ¨±ππ¥ ˙˘· ®ALI–‰ ∫ÔÏ‰Ï© American Law Institute–‰
‰¯·Á‰ ˙ÈÏÎ˙¢ ÈÎ Ú·Â˜ ¨ÈÏ‡¯˘È‰ ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ Ï˘ ÂÏÈ·˜Ó ¨ÈÏÏÎ‰ ÔÂ¯˜ÈÚ‰
ÈÏÚ·Ï ‰‡Â˘˙‰ ˙‡Â ‰¯·Á‰ ÈÁÂÂ¯ ˙‡ ÏÈ„‚‰Ï ‰¯ËÓ· ˙È˜ÒÚ ˙ÂÏÈÚÙ ÏÂ‰È ‡È‰
˙¯‚ÒÓ· ÏÂÚÙÏ ˙·ÈÈÁ ‰¯·Á‰ ¨˙È˘‡¯ ∫ÌÈ‚È¯Á ‰˘ÂÏ˘ ÌÈÚÂ·˜ ‰Ê ÏÏÎÏ ∏∑Æ¢˙ÂÈÓ‰
ª˙ÂÈÓ‰ ÈÏÚ·Ï ‰‡Â˘˙‰ ˙‡ Â‡ ‰¯·Á‰ ÈÁÂÂ¯ ˙‡ ÏÈ„‚‰Ï È„Î ÍÎ· ÔÈ‡ Ì‡ Û‡ ¨˜ÂÁ‰
ªÈ‡¯Á‡ ÌÈ˜ÒÚ ÏÂ‰ÈÏ ÌÈÓÈ‡˙Ó‰ ÌÈÈ˙‡ ÌÈÏÂ˜È˘ ÔÂ·˘Á· ‡È·‰Ï ˙È‡˘¯ ‰¯·Á‰ ¨˙È˘

 ∏∏Æ˙ÂÈÙÂ¯˙ÏÈÙ ˙Â¯ËÓÏ ¯È·Ò ÌÂÎÒ ˘È„˜‰Ï ˙È‡˘¯ ‰¯·Á‰ ¨˙È˘ÈÏ˘Â

                                            

constitutionality of constituency statutes, or even an explanation of how they

Æshould be implemented in specific contexts")

American Law Institute, Principles of Corporate Governance: Analysis and ∏∑
Recommendations §2.01(a) (1994) ("[A corporation] should have as its objective

the conduct of business activities with a view to enhancing corporate profit and

Æ®ALI–‰ ˙ÂÂ¯˜Ú ∫ÔÏ‰Ï© ®shareholder gain"

¨Barlow ˙ÎÏ‰· ˙È„È‚‡˙ ˙Â·„ ¯·„· È˘ÈÏ˘‰ ‚È¯Á‰ Ï˘ Â˙¯Â‰ ÆIbid, at §2.01(b) ∏∏
˙Â¯È·Ò ÈÎ ÌÈ¯È‰·Ó ‚È¯ÁÏ ÌÈ¯Â‡È·‰ Æ‰È˙Â·˜Ú· ‰„Úˆ˘ ‰˜ÈÒÙ·Â ¨supra note 75

‰Ó¯‰ ∫ÌÈÓ¯Â‚ È˘· ·˘Á˙‰· Ú·˜È‰Ï ‰ÎÈ¯ˆ ˙ÂÈÙÂ¯˙ÏÈÙ ˙Â¯ËÓÏ ˘„˜ÂÓ‰ ÌÂÎÒ‰
˙„ÈÓÂ ª‰¯·Á‰ Ï˘ ÌÈÁÂÂ¯‰Â ÌÈÒÎ‰ Û˜È‰· ·˘Á˙‰· ¨˙ÂÓÂ„ ˙Â¯·Á· ‰Ê ¯˘˜‰· ˙Ï·Â˜Ó‰
Æ‰¯·Á‰ È˜ÒÚ ÔÈ·Ï ˙ÂÈÙÂ¯˙ÏÈÙ‰ ˙Â¯ËÓÏ ‰¯·Á‰ ˙Â¯Â˜Ó· ˘ÂÓÈ˘‰ ÔÈ· ¯˘˜‰ Ï˘ Â˜ÊÂÁ

Æ2.01(b)(3) ÛÈÚÒÏ i ¯Â‡È· ¨ibid ¨ALI–‰ ˙ÂÂ¯˜Ú
ÔÂ¯˜ÈÚ‰ ÔÓ ¯˙ÂÈ „ÈÙ˜Ó ÈÏ‡¯˘È‰ ˜ÂÁ‰ ¨¥µ ‰¯Ú‰Ï ÌÈÂÂÏ‰ ÌÈ¯·„· ¨ÏÈÚÏ ¯‡Â·ÓÎ
˙¯‚ÒÓ· ¨˘‡¯Ó Ì˙ÓÎÒ‰Â Ì¯Â˘È‡ ‡ÏÏ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÈÚ ÏÚ ‰‚‰· È‡˜È¯Ó‡‰
Æ‰¯·Á‰ È˜ÒÚÏ ‰¯Â˘˜ ‰È‡˘ ‰ÈÂ‡¯ ‰¯ËÓÏ ÌÂÎÒ ÌÂ˘ ÌÂ¯˙Ï ‰¯Â‡ÎÏ ¯˘Ù‡–È‡ ¨ÔÂ˜˙‰
˙È·ÂÈÁ ˙ÈÓ„˙ ˙ÈÈ·Ï ˙ÈÙÂ¯˙ÏÈÙ ‰ÓÂ¯˙ ÏÎ ËÚÓÎ ÒÁÈÈÏ Ô˙È ¨¯·„ Ï˘ Â˙ÈÓ‡Ï
ÈÎ ‰‡¯ ¨ÍÎÏ ¯·ÚÓ ÆÍÂ¯‡‰ ÁÂÂË· È·ÂÈÁ ÈÏÎÏÎ Í¯Ú ‰Ï ˙ÂÈ‰Ï ÈÂ˘Ú ¯˘‡ ¨‰¯·ÁÏ
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Ï˘ ÔÂ·˘Á· ‰‡·‰Ï ÒÈÒ· ˙Â‡¯È‰Ï ÈÂ˘Ú ¨ÌÈÈ˙‡ ÌÈÏÂ˜È˘ ¯·„· ¨È˘‰ ‚È¯Á‰
ÊÓ¯ÓÎ ˘¯Ù˙‰Ï ÈÂ˘Ú ¢È‡¯Á‡ ÌÈ˜ÒÚ ÏÂ‰È¢ Ï˘ ¯ÂÎÊ‡‰ Ì‚ Æ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜
ÌÈÁÒÓ‰ ÈÎ ÌÈ„ÓÏÓ ¯ÎÊ‰ ÔÂ¯˜ÈÚÏ ÌÈ¯Â‡È·‰˘ ‡Ï‡ Æ¢˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡¢Ï
˙Â·˘Á˙‰ ‰˜È„ˆÓ‰ ¨‰¯·Á· ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ÔÈ· ˙È„„‰‰ ˙ÂÏ˙· ÌÓÂ‡ ÌÈ¯ÈÎÓ
‰‡Â˘˙‰ ˙‡Â ÍÂ¯‡‰ ÁÂÂË· ˙ÂÈÁÂÂ¯‰ ˙‡ ˙¯˘Ï ˙·ÈÈÁ ÂÊ ˙Â·˘Á˙‰ ÈÎ ÌÈ¯È‰·Ó Í‡ ¨Ô‰·
Ï˘ ÔÈÈÚ ˙‡ ÛÈÙÎÓ‰ ¨±± ÛÈÚÒ Ï˘ ‡˘È¯Ï ÍÎ· ÌÈÓÂ„ ÂÈ¯Â‡È·Â ‚È¯Á‰ ∏πÆ˙ÂÈÓ‰ ÈÏÚ·Ï

 π∞ÆÌÈÈ˜ÒÚ‰ ÌÈÏÂ˜È˘‰ ˙¯‚ÒÓÏ ˙Â¯Á‡‰ ˙ÂˆÂ·˜‰
˙ÏÙ¯ÚÓ ‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁÂ ‰¯·Á‰ ˙ÈÏÎ˙ Ï˘ ¯˘˜‰· ÌÈÈ˙‡ ÌÈÏÂ˜È˘Ï ‰ÈÙ‰‰
ÏÚ ÌÈÒÒÂ·Ó ÌÈ·¯ ÌÈÈËÙ˘Ó ÌÈÏÏÎ ¨ÔÎ‡ ÆÂ˙Â‡ ‰¯È‰·Ó ‡È‰˘Ó ¯˙ÂÈ ÈËÙ˘Ó‰ ·ˆÓ‰ ˙‡
ÆËÙ˘Ó‰–È˙· È„È–ÏÚ ‰ÈˆÊÈË¯˜Â˜Â ˙Â˘¯Ù ÌÈÂÚË‰ ¨®ÌÈË¯„ËÒ© ÌÈÓÂÓÚ ˙ÂÂ¯˜Ú
¯·„· ˙Â‡¯Â‰‰ Ô‰ ‰Ï‡Î ÆÈ˘¯Ù ¢ÌÈÓÂ„Ó„ ¯ÂÊÈ‡¢ ÌÏÂÚÏ ÌÈÙÂÙ‡ ‰Ï‡ ÔÈÚÓ ˙ÂÂ¯˜Ú
ÔÙÂ‡· ‰Ê ‚ÂÒÓ ˙Â‡¯Â‰Ó ‰Â˘ ÌÈÈ˙‡ ÌÈÏÂ˜È˘Ï ‰ÈÙ‰‰ ÌÏÂ‡ Æ‰ÓÂ„ÎÂ ·Ï–ÌÂ˙ ¨˙e¯È·Ò

                                            

ÌÈÏ‰Ó‰ ˙‡ Ì‚ ˙ÂÁ‰Ï ‰ÏÂÎÈ ‰ÓÂ¯˙‰ Û˜È‰ Ï˘ ˙Â¯È·Ò‰ ¯·„· ALI–‰ Ï˘ ˙Â˘¯Ù‰
Melvin Aaron Eisenberg "Corporate Conduct ∫Â‡¯ ¨ÔÂÈ„Ï ÆÏ‡¯˘È· ËÙ˘Ó‰–È˙·Â
That Does Not Maximize Shareholder Gain: Legal Conduct, Ethical Conduct, The

Penumbra Effect, Reciprocity, The Prisoner's Dilemma, Sheep's Clothing, Social

ÆConduct, and Disclosure" 28 Stetson L. Rev. (1988) 1

"(f) The modern corporation© 2.01(b) ÛÈÚÒÏ h–Â f ÌÈ¯Â‡È· ¨ibid ¨ALI–‰ ˙ÂÂ¯˜Ú ∏π
by its nature creates interdependencies with a variety of groups with whom the

corporation has legitimate concerns, such as employees, customers, suppliers,

and members of the communities in which the corporation operates. The long-

term profitability of the corporation generally depends on meeting the fair

expectations of such groups... (h) The ethical considerations reasonably regarded

as appropriate to the responsible conduct of the business necessarily include

ethical responsibilities that may be owed to persons other than shareholders with

whom the corporation has a legitimate concern, such as employees, customers,

suppliers, and members of the communities within which the corporation

Æ®operate"

È·‚Ï ˙„ÁÂÈÓ ‰‡¯Â‰Î 6.02 ÔÂ¯˜ÈÚ ˙‡ ÌÈÚ·Â˜ ALI–‰ ˙ÂÂ¯˜Ú ¨2.01 ÔÂ¯˜ÈÚ ÏÚ ÛÒÂ π∞
¯ÂÓ‡Î ‰ÏÂ„‚ ‰˙Â·È˘Á˘ ‰È‚ÂÒ — ˙ÈÂÚ ˙ÂËÏ˙˘‰ ÁÎÂÏ ‰¯˘Ó–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ
ÌÈ‡˘¯ ÌÈ¯ÂË˜¯È„‰ ÈÎ ¯È‰ˆÓ 6.02 ÔÂ¯˜ÈÚ ÆÏ‡¯˘È· È„ÓÏ ‰ÁÈÊ Í‡ ˙È¯·‰–˙Âˆ¯‡·
ÔÂ·˘Á· ‡È·‰Ï ÌÈ‡˘¯ Ì‰ ÔÎ ˙Â˘ÚÏ Ì‡ ÌÈÏÂ˜È˘‰ ˙¯‚ÒÓ· Æ˙ÈÂÚ ˘Î¯ ˙Úˆ‰ ÌÂÒÁÏ
¨Ô‰È·‚Ï ÈÓÈËÈ‚Ï ÔÈÈÚ ˘È ‰¯·ÁÏ ¯˘‡Â ˙ÂÈÓ‰ ÈÏÚ· ÔÈ‡˘ ˙ÂˆÂ·˜ Ï˘ ÔÈÈÚ ˙‡
Â‡¯ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÁÂÂË‰–ÍÂ¯‡ Ò¯ËÈ‡· È˙ÂÚÓ˘Ó ÔÙÂ‡· Ú‚ÙÈ ‡Ï ¯·„‰˘ „·Ï·Â
‡Â‰˘ ÈÙÎ ¨¯ÂÂ‡Ï„ ˙È„Ó Ï˘ ÔÈ„Ï ‰‡ÂÂ˘‰· Æ6.02(b)(2) ÔÂ¯˜ÈÚ ¨ibid ¨ALI–‰ ˙ÂÂ¯˜Ú
¯˙ÂÈ ˙·˘Á˙Ó ‰˘È‚ ‰Ê ÁÂÒÈ· ˙Â‡¯Ï Ô˙È ¨supra note 84 ¨Revlon ˙ÎÏ‰· ‡Ë·˙Ó

Æ¯˙ÂÈ· ÌÈ˜„ ÌÈÏ„·‰‰˘ Û‡ ¨˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ÈÙÏÎ
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˙Î¯ÚÓ‰ Ï˘ ˙Â„ÂÒÈ — ËÙ˘Ó‰ ÔÓ ˜ÏÁÎ ÌÈÒÙ˙ ÌÈÓÂÓÚ‰ ˙ÂÂ¯˜Ú‰ „ÂÚ· ∫È„ÂÒÈ
È·‚Ï ·ˆÓ‰ ‰Ê ÔÈ‡ — Ì˙ÙÈÎ‡ ÏÚ ÌÈ„˜ÙÂÓ ËÙ˘Ó‰–È˙·Â Ì‰Ï ÛÂÙÎ Ì„‡ ÏÎ˘ ˙ÈËÙ˘Ó‰
˙ÂÓ¯Â È„È–ÏÚ ËÏ˘‰ ‰ÏÂÚÙ ·Á¯Ó ¯È˙ÂÓÂ ‚ÂÒ ËÙ˘Ó‰ ¨‰¯Â‡ÎÏ ¨Ô‡Î ÆÌÈÈ˙‡ ÌÈÏÂ˜È˘
˙˘˜·˙Ó ¨˙ÈÚ·Ë ‰È‰ Ô‰È·‚Ï ˙˜ÂÏÁÓ˘ ˙ÂÓ¯Â ‰Ï‡ ¨ÔÎ ÏÚ ¯˙È Æ˙ÂÈËÙ˘Ó–ıÂÁ
˙Â„Â‡–ÏÚ ¯Ú ÁÈ˘˘ ‰Ó˙ ÔÈ‡ ‰Ê Ú˜¯ ÏÚ π±ÆÌÊÈÏ¯ÂÏÙ· ˙Ï‚Â„‰ ‰¯·Á· ËÚÓÎ ˙ÈÁ¯Î‰Â
˙Â¯ÙÒ· ‡˜ÂÂ„ Â‡ÏÂ ¨˙È˜ÒÚ‰ ‰˜È˙‡‰ ˙Â¯ÙÒ· ÌÂÈÎ ÊÎ¯˙Ó ˙È¯·‰–˙Âˆ¯‡· ‰È‚ÂÒ‰
ÌÈÏÂ˜È˘Ï ÔÈÈÚÎ ‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÔÈ· ÌÈÒÁÈ‰ ˙¯„‚‰ ¨„ÂÚÂ ˙‡Ê π≤Æ˙ÈËÙ˘Ó‰
˙ÂÚ¯Î‰· ‰ÎÂ¯Î‰ ˙ÂÈ˙ÈÈÚ·‰ Æ˙ÈËÈÏÂÙ ‰È‚ÂÒÏ ‰È·Â ‰ÈÓ ‰È‚ÂÒ‰ ˙‡ ˙ÎÙÂ‰ ÌÈÈ˙‡

Æ‰¯‰·‰ ‰ÎÈ¯ˆ ‰È‡ ˙ÂÈËÈÏÂÙ ˙Â˜ÂÏÁÓ· ˙ÂÈËÙ˘Ó
ÌÈÒÁÈ‰ ˙‡ ¯È„‚˙˘ ˙ÈËÙ˘Ó ÌÈÏÏÎ ˙Î¯ÚÓ ˘·‚Ï ÌÈ˘Â ÌÈ¯ÊÂÁ‰ ˙ÂÂÈÒ‰ ¨ÌÂÎÈÒÏ
ÂÏ˘Î ¨‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ ˙‡ Ì‰Ó ¯ÂÊ‚˙ ¯˘‡Â ¨‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÔÈ·
˙ÂÒÏ È„Î ÌÈ¯Á‡ Ú„È ÈÓÂÁ˙Ï ÌÂÈÎ ÌÈÂÙ ‰È¯˜ÂÁÂ ¨˙Ú¯ÎÂÓ–È˙Ï· ‰¯˙Â ‰È‚ÂÒ‰ ÆÌÏÂÎ
˙ÂËÈ˘Ï ÛÂËÁ Ë·Ó ˘È„˜ ¨‰Ï‡ ÌÈÁÂ˙ÈÏ ˘‚È Ì¯Ë· Æ‰Â¯˙ÙÏ ˙Â„ÂÒÈ Ì‰Ó ·Â‡˘Ï

Æ˙ÂÙÒÂ ËÙ˘Ó

ÈÏ‚‡‰ ËÙ˘Ó‰ Æµ

¯¯Â˘‰ ‰ÊÓ ˜‰·ÂÓ ÔÙÂ‡· ‰Â˘ ÂÈ‡ ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÈÈ‚ÂÒ· ‰ÈËÈ¯·· ÈËÙ˘Ó‰ ·ˆÓ‰
„·Ï· ‰¯·Á‰ ˙‡ ‰¯È„‚Ó‰ ¨‰˜È˙ÂÂ‰ Percival ˙ÎÏ‰ ¨ÏÈÚÏ ¯ÂÓ‡Î Æ˙È¯·‰–˙Âˆ¯‡·
ÔÓ ˙Ú¯Â‚ ‡È‰ ÔÈ‡ Í‡ ¨ÈÏ‚‡‰ ËÙ˘Ó· ‰Ù˜˙ ‰„ÂÚ ¨‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ ‡˘ÂÓÎ

                                            

˙ÂÂ¯˜Ú ÏÚ ÌÈÒÒÂ·Ó‰ ¨˙ÈÚÂˆ˜Ó ‰˜È˙‡ ÈÏÏÎ ÔÂ‚Î ¨‰˜È˙‡ ÈÏÏÎ· ÌÈ¯ÂÓ‡ ÌÈ¯·„‰ ÔÈ‡ π±
„Â‚ÈÓ ˙ÂÈ˘È‡ ‰‡‰–˙Â·ÂË ˜ÈÙ‰Ï ¯ÂÒÈ‡‰ ÔÂ‚Î ¨Ì˙Â‡ ÛÎÂ‡Â Ì‰· ¯ÈÎÓ ËÙ˘Ó‰ Ì‚˘

ÆÁÂÎ ÈÒÁÈ ÌÂÈ˜ ˙Ú· ÌÈÈÈÚ
Kenneth E. Goodpaster "Business Ethics and Stakeholder Analysis" 1 ∫Ï˘ÓÏ ¨Â‡¯ π≤
Bus. Ethics Q. (1991) 53; William M. Evan & R. Edward Freeman A Stakeholder

Theory of the Modern Corporation: Kantian Capitalism in Ethical Theory and

Business (Engelwood, 4th ed. by Tom L. Beauchamp & Norman E. Bowie, 1993)

75; John R. Boatright "Fiduciary Duties and the Shareholder-Management

Relation: Or, What's So Special About Shareholders?" 4 Bus. Ethics Q. (1994)

393; Ian Maitland "The Morality of the Corporation: An Empirical or Normative

Disagreement" 4 Bus. Ethics Q. (1994) 445; Thomas Jones "Instrumental

Stakeholder Theory: A Synthesis of Ethics and Economics" 20 Acad. Mgmt. Rev.

(1995) 92; Robert Phillips "Stakeholder Theory and a Principle of Fairness" 7

Bus. Ethics Q. (1997) 51; Robert Phillips & Joel E. Reichart "The Environment as

a Stakeholder: A Fairness-Based Approach" 23 J. Bus. Ethics (2000) 185
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˙Â·ÂÁ Ï˘ ÌÈÈÙÂÒ‰ ÌÈ‰Î ÔÎÏÂ ‰¯·Á‰ Ï˘ ‰ÈÏÚ· ˙‡ ˙ÂÈÓ‰ ÈÏÚ·· ‰‡Â¯‰ ‰ÒÈÙ˙‰
 π≥Æ‰Ï‡

ÆDodge ˙˘¯ÙÏ ÂÈÙÂ‡· ‰ÓÂ„ ÍÂÒÎÒ· ÚÈ¯Î‰Ï ‡Â‰ Û‡ ˘¯„ ‰ÈÏ‚‡· ËÙ˘Ó‰–˙È·
¯˘‡ ‰¯·Á Ï˘ ÔÂÈ¯ÂË˜¯È„ ˙ËÏÁ‰ ‰Â„È Parke v. Daily News ÔÈÈÚ· ÔÈ„‰–˜ÒÙ·
¨Ú¯ ÈÎ· ‰È‰ ‰¯·Á‰ Ï˘ È˜ÒÚ‰ ‰·ˆÓ π¥ÆÌÈÂ˙ÈÚ È˘ Ï˘ ¯Â‡Ï ‰‡ˆÂ‰ ‰È‰ ‰È˜ÒÚ ¯˜ÈÚ
¯ÂÎÓÏ ËÈÏÁ‰ ÔÂÈ¯ÂË˜¯È„‰ Æ‰ÈÒÎ ˙¯˙È ˙‡ ‰ÏÎÓ ‰È‰ ÌÈ˜ÒÚ‰ ÏÂ‰È Í˘Ó‰˘ ÍÎ È„Î „Ú
¨¯·˘ ÌÓÁÏ–‰ËÓ ¯˘‡ ¨ÌÈ„·ÂÚÏ ‰¯ÂÓ˙‰ ÈÙÒÎ ˙È·¯Ó ˙‡ ¯È·Ú‰ÏÂ ‰¯·Á‰ ÈÒÎ ÏÎ ˙‡
Ï·Ò‰ ˙‡ Ï˜‰Ï¢ ‰¯ËÓ· ¨˙‡Ê Æ‰„Â·Ú‰ ÈÓÎÒ‰ ÈÙ–ÏÚÂ ÔÈ„ ÈÙ–ÏÚ Ì‰È˙ÂÈÂÎÊÏ ¯·ÚÓ
Û„ÂÚ‰ ÌÂÏ˘˙‰ ˙‡ ÏÒÙ ËÙ˘Ó‰–˙È· Æ‰ËÏÁ‰‰ ÔÂ˘ÏÎ ¨¢Ì‰ÈÏÚ ‡Â·Ï ÌÈÏÂÏÚ˘ ‰˜ÂˆÓ‰Â
˙ÂÈ‰Ï ÌÈ·ÈÈÁ ‰¯·Á‰ ÈÒÎ ÏÎ ¨‰¯·ÁÏ ÌÈ˜ÒÚ „ÂÚ Â¯˙Â ‡Ï˘Ó ÈÎ ÂÚ·Â˜· ¨ÌÈ„·ÂÚÏ

 πµÆ˙ÂÈÓ‰ ÈÏÚ·Ï ÌÈ˜ÏÂÁÓ
ÔÓÊ ¯Á‡Ï ‰ÏÈ·Â‰ Parke ÔÈÈÚ· ‰˜ÈÒÙ‰ ˙Â·˜Ú· ‰ÏÏÂÁ˙‰˘ ˙È¯Â·Èˆ‰ ‰¯ÚÒ‰
ÌÈÈÚ ˙‡ ÔÂ·˘Á· ‡È·‰Ï ÔÂÈ¯ÂË˜¯È„‰ ˙‡ ÍÈÓÒ‰ ÔÂ˜È˙‰ ÆÈÏ‚‡‰ ˙Â¯·Á‰ ˜ÂÁ ÔÂ˜È˙Ï
‰„ÈÓÚ ˙ÂÎÊÂ ‰ÚÈ·˙ ˙ÏÈÚ ÌÈ„·ÂÚ‰ ÔÓ ÏÂÏ˘Ï „ÈÙ˜‰ ˜˜ÂÁÓ‰˘ ‡Ï‡ ¨‰¯·Á‰ È„·ÂÚ Ï˘

 π∑Æ˙·˜Â ˙¯Â˜È· ‰Á˙Ó ‰Ê ÈËÙ˘Ó ÌÈ¯·„–·ˆÓ ÏÚ π∂ÆÔÈÈÚ·
˙„ÚÂ Æ‰¯˘Ó‰–È‡˘Â Ï˘ ‰·ÂÁ‰ È‡˘ÂÓ ˙Ï‡˘ ÔÂÈ„Ï ·Â˘ ‰˙ÏÚ ˙ÂÂ¯Á‡‰ ÌÈ˘·
ÌÈ‡˘ ¨ÌÈÙÒÂ ÌÈÈÈÚÏ ‰¯·Á‰ ˙ÂÈÏÎ˙ Ï˘ ÔÙ˜È‰ ˙‡ ·ÈÁ¯‰Ï ˙Â¯˘Ù‡ ‰Ï˜˘ ÈÂ‚È‰
‰ˆÓÂ‡ ‰ÓÂ˜Ó·Â ¨‰˙Á„ ÂÊ ˙Â¯˘Ù‡ π∏Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÈÚ ˙‡ ÌÈ˙¯˘Ó Â‡ ÌÈÙÂÙÎ

                                            

Jennifer Hill ∫Â‡¯ ÆÏ·Â˜Ó‰ ËÙ˘Ó‰ ‚‰Â Ô‰·˘ ˙Â¯Á‡ ˙ÂÈ„Ó· Ì‚ ˙ÁÂÂ¯ ÂÊ ‰ÒÈÙ˙ π≥
Æ"Visions and Revisions of the Shareholder" 48 Am. J. Comp. L. (2000) 101

Æ®Parke ÔÈÈÚ ∫ÔÏ‰Ï© Parke v. Daily News Ltd., (1961) 1 W.L.R. 493 π¥
"The law does not say that ∫Hutton ˙˘¯Ù· ‰ÚÂ„È‰ ‰¯Ó‡‰ ÏÚ ÍÓ˙Ò‰ ËÙ˘Ó‰–˙È· πµ
there are to be no cakes and ale, but there are to be no cakes and ale except such as

are required for the benefit of the company." Hutton v. West Cork Railway Co.,

Æ(1883) 23 Ch.D. 654 (C.A.), 673

–Ï ¥∂ ÛÈÚÒ ˙¯‚ÒÓ· ‰Â˘‡¯Ï ˜˜Á ¯˘‡ ¨Companies Act 1985, Ch. 6–Ï ≥∞π ÛÈÚÒ π∂
¨˜Â¯ÈÙ ˙Ú· ÌÈ„·ÂÚÏ ‰˜ÂÏÁ È·‚Ï ÚÂ·˜ ‰‰Ê ¯„ÒŒ‰ ÆCompanies Act 1980, Ch. 22

ÆCompanies Act 1985–Ï ∑±π ÛÈÚÒ·
L.S. Sealy "Directors' 'Wider' Responsibilities – Problems: Conceptual, ∫Â‡¯ π∑
Practical and Procedural" 13 Mon. U. L. Rev. (1987) 164, 177 ("[Section 309] is

either one of the most incompetent or one of the most cynical pieces of drafting

Æon record")

Company Law Review Steering Committee Modern Company Law for a ∫Â‡¯ π∏
ËËÂˆÓ‰ ¨Competitive Economy: The Strategic Framework (London, 1999) 37

John Armour, Simon F. Deakin & Suzanne J. Konzelmann "Shareholder ∫Ïˆ‡
Primacy and the Trajectory of UK Corporate Governance" 41 Brit. J. Industrial

ÆRel. (2003) 531
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˙‡ ‰‡È˘Ó‰ Í¯„· Ï‰˙‰Ï ˙ÂÎÈ¯ˆ ˙Â¯·Á¢ ‰ÈÙÏ˘ ¨È„ÓÏ ˙ÏÙ¯ÂÚÓ ˙ÈÏÏÎ ‰¯‰ˆ‰
‰ˆÏÓ‰· ‰„ÚÂÂ‰ ‰˜Ù˙Ò‰ ÍÎÏ ¯·ÚÓ ππÆ¢ÏÎÏ ‰ÁÂÂ¯‰Â ¯˘ÂÚ‰ ˙‡Â ˙ÏÏÂÎ‰ ˙ÂÈ˙Â¯Á˙‰
˙ÂÎ˙Ó Æ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜· ÌÈÚ‚Â‰ ÌÈË·È‰Ï Ì‚ ÒÁÈÈ˙È ¯˘‡ ¯˙ÂÈ ·Á¯ ÁÂÂÈ„ ÏÚ
·ˆÓ‰ ¨ÌÂ˜Ó ÏÎÓ ±∞∞Æ‰ÈÏ‚‡· ˙ÂÈ¯Â·Èˆ ˙Â¯·Á ·¯˜· ÌÂÈÎ ˙ÁÂÂ¯ ÂÊ ˙·ÈÈÁÓ–È˙Ï· ÁÂÂÈ„

 ±∞±Æ˙Â¯·Á‰ ÈÈ„ ¯„‚· ˙ÂÁÙÏ ¨ÈÂÈ˘ ‡ÏÏ ¯˙Â ÈËÙ˘Ó‰

˙Â¯Á‡ ËÙ˘Ó ˙ÂËÈ˘ Æ∂

˙Â¯·Á‰ ¯Ë˘Ó Ï˘ ˙ÂÎ¯ÚÓ‰ ¨‰ÈÏ‚‡·Â ˙È¯·‰–˙Âˆ¯‡· ÈËÙ˘Ó‰ ·ˆÓÏ ËÏÂ· „Â‚È·
˙ÂÈ„È‚‡˙ ÔÈÈÚ–˙ÂˆÂ·˜· ˙ÈÏÓ¯ÂÙ ˙ÈËÙ˘Ó ‰¯Î‰ ÏÚ ˙ÂÒÒÂ·Ó ˙È·¯ÚÓ‰ ‰ÙÂ¯È‡·
‰˘È‚ Ï˘ ˙˜‰·ÂÓ‰ ˙‚ˆÈÈÓÏ ˙·˘Á ‰ÈÓ¯‚ ÆÌÈ„·ÂÚ· „ÁÂÈÓ·Â ¨˙ÂÈÓ‰ ÈÏÚ· ÏÚ ˙ÂÙÒÂ
ÔÂÂ‚Ó ÌÈ¯ÂË˜¯È„‰ Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓ ¯„‚· ÌÈÏÏÂÎ ‰ÈÓ¯‚· ˙Â¯·Á‰ ÈÈ„ ÆÂÊ
Ï˘ ˙¯˙ÂÎ‰ ˙ÏÂ‚ ±∞≤Æ‰˙ÂÏÏÎ· ‰¯·Á‰Â ÌÈ„·ÂÚ‰ ¨˙ÂÈÓ‰ ÈÏÚ· ˙Â·¯Ï ¨ÔÈÈÚ–˙ÂˆÂ·˜
ÌÈ„·ÂÚ‰ ˙‡ Û˙˘Ï Â˙¯ËÓ˘ ¨ÔÂÈ¯ÂË˜¯È„‰ Ï˘ È„·Â¯–Â„‰ ‰·Ó‰ ‡È‰ ˙ÈÓ¯‚‰ ‰˘È‚‰
˙ÈˆÁÓ ÌÈ„·ÂÚÏ ‰˜Ó ¨codetermination ‰ÂÎÓ‰ ¨ÂÊ ˙ÂÎ˙Ó Æ‰¯·Á· ˙ÂËÏÁ‰‰ ˙Ï·˜·
ÈÙÂ‚· ÌÈ„·ÂÚ ÛÂ˙È˘ Æ˙ÂÏÂ„‚ ˙ÂÈ¯Â·Èˆ ˙Â¯·Á· ÔÂÈÏÚ‰ ÔÂÈ¯ÂË˜¯È„· ÌÈ·˘ÂÓ‰ ¯ÙÒÓÓ
Ï˘ ÛÂ˙È˘ ‚Â‰ ˙Â¯Á‡ ˙ÂÈ„Ó· Æ‰ÙÂ¯È‡· ˙ÂÙÒÂ ˙ÂÈ„Ó· ‚Â‰ ‰¯·Á‰ Ï˘ ÏÂ‰È‰

 ±∞≥ÆÔÈ„· ÈÏÓ¯ÂÙ „ÓÚÓ ‡ÏÏ ‰¯·Á· ˙ÂËÏÁ‰ ˙Ï·˜ ÈÎÈÏ‰˙· ÌÈ„·ÂÚ‰

                                            
Company Law Review Steering Committee Modern Company Law for a ∫Â‡¯ ππ
Competitive Economy: Developing the Framework (London, 2000) 14

("Companies should be run in such a way which maximizes overall

Armour, Deakin & ∫Ïˆ‡ ËËÂˆÓ Æcompetitiveness and wealth and welfare for all")

ÆKonzelmann, ibid

Report of the Committee on the Financial Aspects of Corporate Governance ∫Â‡¯ ±∞∞
(1992) ht tp: / /www.ecgi .de/codes/country_documents/uk/cadbury.pdf

Æ(26.3.2004)

‰¯ÈÓ˘‰ „ˆÏ ÈÎ ÌÈÚÂË ÌÈ¯·ÁÓ‰ ÆArmour, Deakin & Konzelmann, supra note 98 ±∞±
Ë¯Ù·Â ¨ÌÈ¯Á‡ ÔÈ„ ÈÓÂÁ˙ ¨˙Â¯·Á‰ ÈÈ„ ¯„‚· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ ÏÚ ˙È„Ù˜‰
ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ ÔÈÈÚ· ˙Â·˘Á˙‰ ¯˙È ÌÈ¯˘Ù‡Ó ¨ÔÂÚ¯ÈÙ‰–˙eÏ„Á ÈÈ„Â ‰„Â·Ú‰ ÈÈ„
ÈÈ„ ÔÂÂÈÎÓ ˙ÂÚÙ˘‰Ó ¨¯˙È‰ ÔÈ· ¨Ú·Â ¯·„‰ ÌÈ¯·ÁÓ‰ ˙Ú„Ï ÆÌÈ„·ÂÚ‰ Ô˘‡¯·Â ¨˙Â¯Á‡

ÆÈÙÂ¯È‡‰ „ÂÁÈ‡‰
Thomas J. Andre, Jr. "Cultural Hegemony: The ∫Ï˘ÓÏ ¨Â‡¯ ¨˙ÈÏ‚‡‰ ‰Ù˘· ¯Â‡È˙Ï ±∞≤
Exportation of Anglo-Saxon Corporate Governance Ideologies to Germany" 73

ÆTul. L. Rev. (1998) 69

¨‚¯Â·ÓÒ˜ÂÏ ¨˜¯Ó„ ¨‰È¯ËÒÂ‡ Ì‚ ¨‰ÈÓ¯‚ ÏÚ ÛÒÂ ¨˙ÂÓ ‰Â˘‡¯‰ ˙ÂÈ„Ó‰ ˙ˆÂ·˜ ÌÚ ±∞≥
˙ÂÙÒÂ ˙ÂÈ„ÓÂ „Ï¯È‡ ¨Ï‚ÂË¯ÂÙ ¨˙Ù¯ˆ ˙ÂÓ ‰ÈÈ˘‰ ‰ˆÂ·˜‰ ÌÚ Æ‰È„ÂÂ˘Â „ÏÂ‰
Weil, Gotshal & Manges LLP, Comparative Study Of ∫Â‡¯ ÆÈÙÂ¯È‡‰ „ÂÁÈ‡·
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‰‡È¯Â˜Â ÔÙÈ ‰˘‡¯·Â ¨‰ÈÒ‡ Á¯ÊÓ· ‰ÈÂˆÓ „ÁÂÈÓ ÔÈÈÚ ‰· ˘È˘ ˙¯Á‡ ˙ÂÈ„Ó ˙ˆÂ·˜
Ì‚ ˙Â¯·Á‰ ¯Ë˘Ó ˙‡ ‚ÂÂÒÏ ÌÈ‚‰Â È˙‡ÂÂ˘‰‰ ˙Â¯·Á‰ ¯Ë˘Ó ÌÂÁ˙· ÌÈ¯˜ÂÁ Æ˙ÈÓÂ¯„‰
stakeholder-) ‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÏÎ ˙·ÂËÏ ‰ÁÂÓÎ ÌÏÂÚ‰ Ï˘ ‰Ê ¯ÂÊÈ‡·
¯ÂÊÈ‡· ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÚÈ·˜· ¨‰‡¯Î ¨È˘Ó „È˜Ù˙ Ú„Â ˙Â¯Á‰ ˜ÂÁÏ ±∞¥Æ(oriented
ÏÈ‚ „Ú ‰¯·Á· ÌÈ„·ÂÚ ˙˜ÒÚ‰ Ï˘ ‚‰Â ÔÙÈ· ÁÂÂ¯ ÌÈÚ˘˙‰ ˙Â˘ ÚˆÓ‡ „Ú ˙ÂÁÙÏ Æ‰Ê
ÌÈ„·ÂÚ Ï˘ ®˙Â¯˘Ú ÌÈ˙ÈÚÏ© ·¯ ¯ÙÒÓ· ÔÂÈ¯ÂË˜¯È„‰ ˙‡ ˘ÈÈ‡Ï ‚‰Â‰ ÁÂÂ¯ ÔÎ Æ‰˘È¯Ù‰
ÔÂ¯˙È ‰¯·Á‰ ÏÂ‰È· ÌÈ„·ÂÚ ·ÂÏÈ˘ Ï˘ ÂÊ ˙ÂÎ˙ÓÏ ÂÒÁÈÈ˘ ÂÈ‰ Æ‰¯·Á· ÌÈÈÈ·‰–È‚¯„Ó
˘È ±∞µÆÍÂ¯‡‰ ÁÂÂËÏ ‰Î¯Ú ˙‡ ‡È˘‰ÏÂ È˘Â‡ ÔÂ‰· ÚÈ˜˘‰Ï ‰¯·Á‰ ˙ÏÂÎÈ ˙ÈÁ·Ó
˙Â¯·Á‰ ¯Ë˘Ó Ï˘ ‰ÏÂÚÙ‰ ÈÂ‚ÓÏ ¯Â˘˜‰ ÏÎ· ‰Ï‚‰ ÏÚ ·¯ ÌÂ˙Ò‰ ÈÎ ˘È‚„‰Ï
‰ÈÙ‰ ÏÎ˘ ÍÎ ¨¯ÎÈ ˙ÂÈ˙Â·¯˙ ˙ÂÙ„Ú‰Â ˙ÂÈ˙¯·Á ˙ÂÓ¯Â Ï˘ ÔÏÚÂÙ Æ‰Ï‡ ˙Âˆ¯‡·

 ±∞∂Æ‰¯˙È ˙Â¯È‰Ê· ˙Â˘ÚÈ‰Ï ‰ÎÈ¯ˆ Ì˘ ‰˘ÚÏ

‰¯·Á‰ ˙ÂÈÏÎ˙ Ï˘ ÈÏÎÏÎ ÁÂ˙È ∫‚ ˜¯Ù

ÈÏÚ· Ï˘ ÌÈÈÚ ˙Ù„Ú‰· Ï‚Â„‰ ÈËÙ˘Ó‰ ÏÏÎ‰ ÏÚ ¨¯ÂÓ‡Î ¨˙Á˙Ó ˙„Ó˙Ó ˙¯Â˜È·
‡ÂÏÓ· ‚‰Â ‡Â‰ Ì˘ ¨Ï·Â˜Ó‰ ËÙ˘Ó‰ ˙Âˆ¯‡· Ì‚ Æ‰¯·Á‰ Ï˘ ˙È¯˜ÈÚ‰ ˙ÈÏÎ˙Î ˙ÂÈÓ‰

                                            

Corporate Governance Codes Relevant to the European Union and Its Member

States, Final Report & Annexes I-III (2002) 44, http://europa.eu.int/comm/

internal_market/en/company/company/news/corp-gov-codes-rpt-part1_en.pdf

Æ(2.4.2004)

Zenichi Shishido "Japanese Corporate Governance: The Hidden ∫Ï˘ÓÏ ¨Â‡¯ ±∞¥
Problems of Corporate Law and Their Solutions" 25 Del. J. Corp. L. (2000) 189;

Jill Frances Solomon, Aris Solomna & Chang-Young Park "A Conceptual

Framework for Corporate Governance Reform in South Korea" 10 Corp.

Governance Int'l Rev. (2002) 29; Benny Simon Tabalujan "Family Capitalism and

Corporate Governance of Family-Controlled Listed Companies in Indonesia" 25

U. NSW L. J. (2002)

Ronald J. Gilson & Mark J. Roe "Lifetime Employment: Labor Peace ∫Ï˘ÓÏ ¨Â‡¯ ±∞µ
and the Evolution of Japanese Corporate Governance" 99 Colum. L. Rev. (1999)

˙ÈÓÂ¯„‰ ‰‡È¯Â˜· Ì‚Â ¨ÔÙÈ· ÔÂ˙ÈÓ‰ ˙ÂÎ¯‡˙‰ ÌÚ ‰¯Ú¯Ú˙‰ ÂÊ ˙¯‚ÒÓ ¨‰Ê ÌÚ Æ508

ÆShishido, ibid; Solomon, Solomna & Park, ibid ∫Â‡¯ Æ˙ÂÓÂ„ ˙Â¯ÂÓ˙ ˙ÂÏÏÂÁ˙Ó
Amir N. Licht "Legal Plug-Ins: Cultural Distance, Cross-Listing, and ∫Â‡¯ ±∞∂

ÆCorporate Governance Reform" Berkeley J. Int'l L. (forthcoming 2004)
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Ì‚ ¨‰ÈÓ„˜‡‰ ÌÏÂÚ· ‰Ê ÏÏÎ Ï˘ ÂÈ¯˜·Ó „ˆÏ ÆÂÓÓ ‰ÁÂ ÌÈ·¯ Ï˘ Ì˙Ú„ ÔÈ‡ ¨Â˙ÓˆÂÚ
Ï˘ ÌÈÒ¯ËÈ‡ Ì‰·˘ ÌÈÎÂÒÎÒ· ÚÈ¯Î‰Ï ÌÈˆÏ‡ ·Â˘Â ·Â˘ ÌÓˆÚ ˙‡ Â‡ˆÓ ËÙ˘Ó‰–È˙·
ÂÈÏ‡˘ ÌÂ˙Ò‰ ÈÂ·Ó‰ Æ‰¯·Á· ‰¯˘Ó‰–È‡˘Â „ˆÓ ˙Â·˘Á˙‰ Â˜È„ˆ‰ ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜
˙Â˘È‚Ï ‰ÈÈÙ „„ÂÚ ¨˙È¯·‰–˙Âˆ¯‡· ˙ÂÁÙÏ ¨‰¯·Á‰ ˙ÂÈÏÎ˙· ÈËÙ˘Ó‰ ÔÂÈ„‰ ÚÏ˜

Æ‰È‚ÂÒ‰ ÈÙÏÎ ÈÏÎÏÎ‰ ÁÂ˙È‰ ˙˘È‚· ¯ˆ˜ ÔÂÈ„Ï ˘„˜ÂÓ ‰Ê ˜¯Ù Æ˙ÂÈÙÂÏÁ ÁÂ˙È

˙È˙¯ÂÒÓ‰ ‰˘È‚‰ Æ±

Ì˜ÏÁ ÈÂÂ˘ ˙‡˘‰ ÈÎ ˙Ò¯Â‚ ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ Ï˘ ÈÏÎÏÎ ÁÂ˙ÈÏ ˙È˙¯ÂÒÓ‰ ‰˘È‚‰
˙ÈÏÎ˙‰ ÂÊ ∫Â¯Ó‡È ÂÊ ‰˘È‚ Ï˘ ÌÈ˜Â„‡‰ ‰È„ÈÒÁ Æ‰ÈÂ‡¯‰ ˙ÈÏÎ˙‰ ‡È‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘
˙ÂÎÊ‰ ¨ÂÈÈ‰„ ¨È¯ÂÈ˘‰ Ò¯ËÈ‡‰ ‚˘ÂÓ ‡Â‰ ÂÊ ‰˘È‚ Ï˘ ÔÂÎÈ˙‰ ÁÈ¯·‰ Æ‰˙Ï· ÔÈ‡Â
‰ÚË‰ ÆÔ˜ÂÙÈÒ ÏÚ Â‡· ‰ÈÙÏÎ ˙ÂÚÈ·˙‰ ¯˙È ÏÎ˘ ¯Á‡Ï ‰¯·Á‰ ÈÒÎÓ ˙Â‰ÈÏ ˙ÈÏÎÏÎ‰
ÏÈÚÈ‰ ÈËÙ˘Ó‰ ÏÏÎ‰ ‡È‰ È¯ÂÈ˘‰ Ò¯ËÈ‡‰ ˙‡ ‡È˘‰Ï ‰·ÂÁ‰˘ ‡È‰ ‰Ê ¯˘˜‰· ˙Ï·Â˜Ó‰
˘È˘ ‰Ï‡ — ‰¯·Á‰ ÈÙÏÎ ˙ÂÚÈ·˙‰ ¯˙È ˜ÂÙÈÒÏ È·¯Ó‰ ÈÂÎÈÒ‰ Ì‚ ÁË·ÂÓ ÍÎ ·‚‡˘ ÔÂÂÈÎÓ
¨ÚÂ„ÈÎ ÆÈ¯ÂÈ˘‰ Ò¯ËÈ‡‰ ÈÏÚ· ÈÙÏ ‰¯·Á‰ ÔÓ ‰ÈÈ·‚· ®‰ÓÈ„˜–˙ÂÎÊ© ˙ÂÙÈ„Ú Ô‰Ï
Ï˘ ¯Â˙· ÌÈÂ¯Á‡ ÌÈ„ÓÂÚ ˙ÂÈÓ‰ ÈÏÚ·˘ ‡È‰ Ï·Â˜Ó‰ ËÙ˘Ó· ˙Ï·Â˜Ó‰ ‰È¯Ë˜Â„‰
‡˘ÂÓÎ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ˙¯„‚‰˘ ¨Ô‡ÎÓ Æ‰¯·Á‰ ÈÒÎÓ ˙Â‰ÈÏ ÌÈ‡ÎÊ‰

ÆÏÈÚÈ‰ ÏÏÎ‰ ¨‰¯Â‡ÎÏ ¨‡È‰ ‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ
‰¯·Á‰ ¨Ì˙ËÈ˘Ï Æ¯˙ÂÈ· ‰ÙÂ¯ˆ‰ ‰˙¯Âˆ· ÂÊ ‰„ÓÚ ÌÈ‚ˆÈÈÓ Fischel–Â Easterbrook
ÂÏÈ‡Â ¨È¯ÂÈ˘‰ ÔÂÎÈÒ· ˙‡˘Ï ˙ÂÈÓ‰ ÈÏÚ· ÂÓÈÎÒ‰ ‰˙¯‚ÒÓ·˘ ÌÈÊÂÁ Ï˘ ˙Î¯ÚÓ ‰ÂÂ‰Ó
˙ÈÊÂÁ ‰ÚÈ·˙· ÌÈ˜ÈÊÁÓ — ÌÈ„·ÂÚ‰Â ÌÈ˘Â‰ Ë¯Ù·Â — ÔÈÈÚ‰–˙ÂˆÂ·˜ ¯˙È Ï˘ Ô‰È¯·Á
ÂÊ ˙ÈÊÂÁ ˙¯‚ÒÓ ÍÂ˙· ¨ÍÎÈÙÏ Æ‰‡Ï‰ ÔÎÂ ¯Î˘ ¨˙È·È¯Ï ‰¯·Á‰ ÈÙÏÎ ˙¯„‚ÂÓÂ ‰ÚÂ·˜
˙‡˘‰ ±∞∑Æ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓÎ ¨Ì˙Â‡ ˜¯Â ¨˙ÂÈÓ‰ ÈÏÚ· ˙‡ ÚÂ·˜Ï ÏÈÚÈ
˙ÂÂ¯˙È ÈÂËÈ· È„ÈÏ ÌÈ‡· ÍÎ˘ ÔÂÂÈÎÓ ÈÂˆ¯‰ ÏÏÎ‰ ‡È‰ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ Í¯Ú
˙ÂÏÈÚÙÏ ˙Â¯È˘È ÌÈ¯Â˘˜ ÌÈ‡˘ ÌÈÈÈÚ Æ˙È˜ÒÚ ˙ÂÏÈÚÙÏ ¯È˘ÎÓÎ ˙„‚‡ÂÓ‰ ‰¯·Á‰
˙Â·ÂÁ Ï˘ ‡˘ÂÓ ˙ÂÈ‰Ï ÌÈÎÈ¯ˆ ÌÈ‡ ¨˙Â˙ÈÁ˘ Â‡ ‰ÏË·‡ ¨‰·È·Ò‰ ˙ÂÎÈ‡ ˙Â·¯Ï ¨˙È˜ÒÚ‰
ÔÈÈÚ–ÈÏÚ· ‰ÓÎ ÈÙÏÎ ‰·ÂÁ ˙ÏË‰ ¨Fischel–Â Easterbrook–„ ‡·ÈÏ‡ ±∞∏Æ‰¯˘Ó‰–È‡˘Â

                                            

Frank H. Easterbrook & Daniel R. Fischel The Economic Structure of Corporate ±∞∑
Law (Cambridge, 1991) 36 ("For most firms the expectation is that the residual

risk bearers have contracted for a promise to maximize long-run profits of the

firm, which in turn maximizes the value of their stock. Other participants contract

for fixed payouts – monthly interest, salaries, pensions, severance payments, and

the like... Risk bearers get a residual claim to profit; those who do not bear risk

on the margin get fixed terms of trade")

ÏÏÎ ÌÈÚ‚Â ÌÈ‡ ‰Ê ‚ÂÒÓ ÌÈÈÈÚ ÈÎ ‰Ú„· ÌÈ˜ÈÊÁÓ Fischel–Â Easterbrook ¨‰˘ÚÓÏ ±∞∏
Ibid, at p. 39 ("To view pollution, or investment in South ∫Â‡¯ Æ˙Â¯·Á‰ ¯Ë˘Ó·
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ÈÎ ÌÈ¯Â·Ò ÌÈ¯·ÁÓ‰ È˘ ¨ÍÎ ÏÚ ÛÒÂ ÆÌ‰Ó ÈÓ ÈÙÏÎ ˘ÓÓ Ï˘ ‰·ÂÁ ¯„Ú‰ ÏÚÂÙ· ‰ÚÓ˘Ó
 ±∞πÆÔÈÈÚ‰–˙ÂˆÂ·˜ ¯˙È ÌÚ Ì‚ ‰È·Â ‰ÈÓ ·ÈËÈ˙ ˙ÂÈÓ‰ ÈÏÚ· ÔÚÓÏ ÌÈÁÂÂ¯‰ ˙‡˘‰

±±∞ÆÌÈÙÒÂ ÌÈ¯·ÁÓ È„È–ÏÚ ˙Ú·ÂÓ Fischel–Â Easterbrook Ï˘ Ì˙„ÓÚÏ ‰ÓÂ„ ‰„ÓÚ
·ÈËÈ‰ ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ‰·ÂÁ ˙ÏË‰ ÈÙÓ ÂÊ ‰ˆÂ·˜ È¯·ÁÏ Û˙Â˘Ó‰ ˘˘Á‰ ˙‡
ÏÎ Ï˘ ÔÈÈÚ ˙‡ ÔÂ·˘Á· ‡È·‰Ï ‰Ï‰‰Ï ‰‡È¯˜‰ ¨Â˙˘È‚Ï ÆHart ÔÏÎÏÎ‰ ÚÈ·‰Ï
ÍÎ· ‰ÏÂÚÙ ÏÎ ˜È„ˆ‰Ï ‰Ï‰‰Ï ˙¯˘Ù‡Ó ‡È‰ ¯˘‡· ¨ÔÎÂ˙Ó ‰˜È¯ ‰È‰ ÔÈÈÚ‰–˙ÂˆÂ·˜

 ±±±ÆÈ‰˘ÏÎ ‰ˆÂ·˜ ÌÚ ‰·ÈËÈÓ ‡È‰˘
ÂÈ˙ÈÓÚÏ ‰ÓÂ„· ±±≤ÆÈ˙¯ÂÒÓ‰ ÈÏÎÏÎ‰ ÁÂ˙È‰ Ï˘ ¯˙ÂÈ ˙·Î¯ÂÓ ‰Ò¯‚ ‚ÈˆÓ ‰Èßˆ˜Â¯Ù
¯˙È È¯·ÁÏ ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ‰¯Â¯· ‰Á·‰ Ï˘ ‰ÓÂÈ˜ ÁÈÓ ‰Èßˆ˜Â¯Ù ¨˙È¯·‰–˙Âˆ¯‡·
ÈÙÂ‡ ÏÏÎ–Í¯„· ˙‡˘Â ‰¯·Á· ˙ÂÈÓ ÈÏÚ· ÌÈ‡˘ ÈÓ ÏÎ Ï˘ Ì˙ÚÈ·˙¢ ∫ÔÈÈÚ‰–˙ÂˆÂ·˜
±±≥¢ÆÈ¯ÂÈ˘ ÈÙÂ‡ ÏÏÎ–Í¯„· ˙‡˘Â ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÚÈ·˙ ÂÏÈ‡Â ªÚÂ·˜Â ¯„‚ÂÓ ¨ÈÊÂÁ

                                            

Africa, or other difficult moral and social questions as governance is to miss the

point" [emphasis in original])

Ibid, at p. 38 ("One reason is obvious: a manager told to serve two masters (a ±∞π
little for the equity holders, a little for the community) has been freed of both and

is answerable to neither... Agency costs rise and social wealth falls. Another

reason is no less important but more often missed: maximizing profits for equity

investors assists the other 'constituencies' automatically... In a market economy

Æeach party to a transaction is better off")

Roberta Romano "Metapolitics and Corporate Law Reform" 36 Stan. ∫Ï˘ÓÏ ¨Â‡¯ ±±∞
L. Rev. (1984) 923; Jonathan R. Macey "An Economic Analysis of the Various

Rationales for Making Shareholders the Exclusive Beneficiaries of Corporate

Fiduciary Duties" 21 Stetson L. Rev. (1991) 23; Jonathan R. Macey & Geoffrey P.

Miller "Corporate Stakeholders: A Contractual Perspective" 43 U. Toronto L. J.

(1993) 401; Stephen M. Bainbridge "In Defense of Shareholder Wealth

Maximization Norm: A Reply to Professor Green" 50 Wash. & lee L. Rev. (1993)

1423; Mark E. Van Der Weide "Against Fiduciary Duties to Corporate

Stakeholders" 21 Del. J. Corp. L. (1996) 27; Oswald, supra note 86; Alan J.

Meese "The Team Production Theory Of Corporate Law: A Critical Assessment"

È„È–ÏÚ ÂÊ ÁÂ¯· ‰„ÓÚÏ ÈÂËÈ· Ô˙È ÂÏˆ‡ Æ43 William & Mary L. Rev. (2002) 1629

Æ≥± ßÓÚ· ¨≤¥ ‰¯Ú‰ ÏÈÚÏ ¨ÒÂ¯‚
Oliver Hart "An Economist's View of Fiduciary Duties" 43 U. Toronto. L. J. ∫Â‡¯ ±±±

Æ(1993) 299, 303

˙¯‚ÒÓ· ÂÒÎÂ‰˘ ¨ÊÎπ∂–Â ‰Îπ∂ ÌÈÙÈÚÒÏ ˙ÒÁÈÈ˙Ó ÂÊ Â˙„Â·Ú Æ¥π ‰¯Ú‰ ÏÈÚÏ ¨‰Èßˆ˜Â¯Ù ±±≤
˙Â·ÂÁ Ï˘ ÔÓÂÈ˜ ˙Â¯˘Ù‡ ˙‡ ˙Â¯·Á‰ ˜ÂÁ· Â‚ÈÚ ¯˘‡Â ˙Â¯·Á‰ ˙„Â˜ÙÏ ¥ ßÒÓ ÔÂ˜È˙
˜ÏÁ ÏÈÚÏ Â‡¯ Æ˙Â¯·Á‰ ˜ÂÁÏ Ì‚ ‰ÙÈ ÁÂ˙È‰ Ï˘ ÂÁÂÎ Æ¢¯Á‡ Ì„‡¢ ÈÙÏÎ ‰¯˘Ó–È‡˘Â

Æ±‡
Æ≥∞¥ ßÓÚ· ¨Ì˘ ±±≥
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¨ÏÈÚÈ‰ È·ÈËÈÊÂÙÒÈ„‰ ÏÏÎ‰ ¨ÂÈÈ‰„ — ÈÂ‡¯‰ ÈËÙ˘Ó‰ ÏÏÎ‰ ÈÎ ‰˜ÒÓ‰ ˙¯Ê‚ Ô‡ÎÓ
‰‡Â¯‰ ÏÏÎ‰ ‡Â‰ — ¯˙ÂÈ· ÌÈ·¯‰ ÌÈ‰ ˙ÈÙ¯ˆÓ‰ ˙È˙¯·Á‰ ˙ÏÚÂ˙‰ ˙‡ ‡È˘‰Ï ÂÈÈÂÎÈÒ˘
¯·ÚÓ ¨‰˘ÂÚ ¯·ÁÓ‰˘ ÛÒÂ‰ „Úˆ‰ Æ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓÎ ˙ÂÈÓ‰ ÈÏÚ· ˙‡
–˙ÂˆÂ·˜ ‡˜ÂÂ„ Ì‰·˘ ÌÈËÚÓ–‡Ï ÌÈ·ˆÓ ÂÎ˙ÈÈ ÈÎ Â˙Á·‰ ÏÚ ÒÒÂ·Ó ¨È˙¯ÂÒÓ‰ ÁÂ˙ÈÏ
‰Ï‡ ÌÈ·ˆÓ ÆÈ¯ÂÈ˘‰ Ò¯ËÈ‡· ˙Â˜ÈÊÁÓ‰ Ô‰ — ÌÈ„·ÂÚ‰ Â‡ ÌÈ˘Â‰ ¨Ë¯Ù· — ˙Â¯Á‡ ÔÈÈÚ
˙ÂÈ˘È‡‰ ˙‡ ÏˆÏ È„Î ‰¯·Á· Ì˙ËÈÏ˘ ˙‡ ÌÈÏÈÚÙÓ ˙ÂÈÓ‰ ÈÏÚ· ¯˘‡Î ÌÈ˘Á¯˙Ó
ÔÂÎÈÒ‰ ˙‡ ÔÈˆÁ‰Ï ˙Ó–ÏÚ ¨‰ÈÏ‡ ˙ÈÂÂÏ‰ Ì˙ÂÈ¯Á‡ ˙Ï·‚‰ ˙‡Â ¨˙„¯Ù‰ ˙ÈËÙ˘Ó‰

 ±±¥Æ˙¯Á‡‰ ÔÈÈÚ‰–˙ˆÂ·˜ Ï‡ È¯ÂÈ˘‰
Ì˘Î ±±µÆ‰¯·Á‰ Ï˘ ˙ÈÊÂÁ‰ ‰ÒÈÙ˙‰ ÔÓ ˜ÂÓÚ ÔÙÂ‡· ˙ÚÙ˘ÂÓ ‰Èßˆ˜Â¯Ù Ï˘ Â˙„ÓÚ
ÆÂÈ‚ÈÈÒ ˙‡ ‰˜È„ˆÓÂ ‰ÚÈ·Ó ‡È‰ ÍÎ ¨¯ÎÊ‰ ÈÒÈÒ·‰ ÏÏÎ‰ ÏÚ ‰ÚÈ·ˆÓ ˙ÈÊÂÁ‰ ‰ÒÈÙ˙‰˘
¨‰˜ÒÚ ˙ÂÈÂÏÚ ÏÂË ÌÏÂÚ· È·ËÈÓ‰ ‰ÊÂÁ‰ ˙‡ ‰˜ÁÈ ¯˘‡ ÈËÙ˘Ó ÏÏÎ ·ˆÚÏ ‡È‰ ‰ÙÈ‡˘‰
ÏÚ ÚÈ·ˆÓ ¯·ÁÓ‰ ‰Ê ¯˘˜‰· ±±∂ÆÈÊÂÁ‰ ¯„Ò‰‰ ÏÚ ˙Â˙‰Ï ÌÈ„„ˆÏ Á˙Ù ˙¯‡˘‰ ÍÂ˙
Ô‰Ï ˘È˘ ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ ÌÈ„‚Â ÌÈÒ¯ËÈ‡ ÔÈ· ·˘ÈÈÏ Í¯„‰ ÏÚ ‰ÓÎÒ‰Ï ÚÈ‚‰Ï È˘Â˜‰
ÌÈ„ÈÁÈ‰ ˙ÂÈÓ‰ ÈÏÚ· ˙ÈÈ‚ÂÒ· ¨¯˙È‰ ÔÈ· ¨ÌÈÈ˜˙Ó ‰Ê ÔÈÚÓ ÌÈÈÈÚ „Â‚È Æ˙È¯ÂÈ˘ ‰ÚÈ·˙
ÒÂÓ ÔÈ‡ ÈÎ ÍÎÈÙÏ Ò¯Â‚ ‰Èßˆ˜Â¯Ù Æ˙ÂÈÓ‰ ÈÏÚ·Ï ÌÈ„·ÂÚ‰ ÔÈ· ÌÈÒÁÈ· Ì‚–ÂÓÎ

 ±±∑Æ¢„Á‡ ¯ÂÚÓ ÌÈˆ¯Â˜ÓÎ ˙ÂÈ¯ÂÈ˘‰ ˙ÂÈÂÎÊ‰ ÈÏÚ· ÏÎ ÏÚ ÛÈ˜˘‰Ï¢Ó
±± ÛÈÚÒ Ï˘ ‰ÈÂˆ¯Â ˙È¯˘Ù‡ ˙Â˘¯Ù ¨Â„È„Ï ±±∏Æ‰Èßˆ˜Â¯Ù Ï˘ ÂÈ˙Â·˜Ú· „ÚÂˆ Ô¯Ë˘
ÔÈ·Ó ÈÓÏ ˙ËÏÁÂÓ ˙ÂÙÈ„Ú Ô˙Ó ‡ÏÏ ¨ÈÙÂÒÈ‡ ÔÓÊ ÁÂÂË· ‰¯·Á‰ ÈÁÂÂ¯ ˙‡˘‰Ï ÔÂÂÎ˙
Ò¯ËÈ‡ ÔÈ· ÌÈÈÈÚ „Â‚È ÚÏ‚˙È˘ ˙ÓÈ‡ ÏÎ Æ˙ÂÈÓ‰ ÈÏÚ· ˙Â·¯Ï ¨ÔÈÈÚ‰–˙ÂˆÂ·˜
Ï˘ Ô˙ÙÂ¯˙ Æ‰¯·Á‰ Ò¯ËÈ‡ ˙‡ ÛÈ„Ú‰Ï ˘È ¨È‰˘ÏÎ ÔÈÈÚ–˙ˆÂ·˜ Ï˘ Ò¯ËÈ‡Ï ‰¯·Á‰
‰¯·Á‰ ÌÚ ˙Â¯Â˘˜ ÔÈ‡˘ ˙ÂˆÂ·˜ È·‚ÏÂ ¨ÌÈÈÊÂÁ ÌÈÚˆÓ‡· ‡È‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÎ
˙ÂÁÂÎ˘ ˙ÈÏÎ˙‰ ÔÈ· ÈÎ ¯Â·Ò Ô¯Ë˘˘ ‡Ï‡ ±±πÆ˙Â¯·Á‰ ÈÈ„Ï ıÂÁÓ˘ ÌÈÈ„· — ‰ÊÂÁ·
˘È ˙Â¯·Á‰ ˜ÂÁÏ ±± ÛÈÚÒ Ú·Â˜˘ ˙ÈÏÎ˙‰ ÔÈ·Ï ‰˙‚˘‰Ï ‰¯·Á‰ ˙‡ ÌÈˆ¯Ó˙Ó ˜Â˘‰
ÈÂˆ¯–‡Ï Á˙Ù Á˙ÂÙ ‰Ê ¯ÚÙ ÈÎ ÔÚÂË Ô¯Ë˘ Ì‚ ¨ÌÈÈ‡˜È¯Ó‡ ÌÈ¯·ÁÓÏ ‰ÓÂ„· Æ¯ÚÙ

 ±≤∞ÆÈ¢‰Ù–È¢‰˘ ˙ÂÚË· ˙ÂÂ‚˙‰ÏÂ ‰¯˘Ó‰–È‡˘Â Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡ ˙Â‚‰˙‰Ï

                                            

Æ≥±± ßÓÚ· ¨Ì˘ ±±¥
Æ∑ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±±µ

Æ≥≤± ¨≥±∑ ¨≥±≥ ¨≥∞∂ ßÓÚ· ¨¥π ‰¯Ú‰ ÏÈÚÏ ¨‰Èßˆ˜Â¯Ù ¨Ï˘ÓÏ ¨Â‡¯ ±±∂
Æ≥≤± ßÓÚ· ¨Ì˘ Ì‚ Â‡¯ Æ≥±∂ ßÓÚ· ,Ì˘ ±±∑

Æ¥∏ ÌÈÈÏÂ˘–˙¯Ú‰ ¨≥¥≤ ßÓÚ· ¨≥ ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Ë˘ Â‡¯ ±±∏
„Ú·Ó ˙È˜ÒÚ‰ ‰¯·Á‰ Ï˘ ‰˙ÈÏÎ˙ ÏÚ¢ ÔÙ˘˜Â· ÈÏÚ ‰Ê ¯˘˜‰· Â‡¯ Æ≥¥µ—≥¥¥ ßÓÚ· ¨Ì˘ ±±π
˜˙ ÏÚ ÚÈ·ˆÓ‰ ¨±∂≥ ®„¢Ò˘˙© ‡È ËÙ˘ÓÂ ‰¯·Á ¨‰„Â·Ú ¢‰„Â·Ú‰ ÈÈ„ Ï˘ Ì‰ÈÙ˜˘ÓÏ

Æ˙ÈÁÎÂ‰ ‰È‚ÂÒ· Ï‡¯˘È· ‰„Â·Ú‰ ÈÈ„Ï ˙Â¯·Á‰ ÈÈ„ ÔÈ·
Æ≥∑∑—≥∑∂ ßÓÚ· ¨≥ ‰¯Ú‰ ÏÈÚÏ ¨Ô¯Ë˘ ±≤∞
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‰¯·Á· ÁÂÎ ÈÒÁÈÂ ÈÊÂÁ‰ Ï„ÂÓ‰ ˙ÂÏÂ·‚ Æ≤

‰ÂÏ˘ÎÏ ¯·„ Ï˘ ÂÙÂÒ· ÌÈÎÈÏÂÓ‰ ˙Â„ÂÒÈ‰ ˙‡ ‰·ÂÁ· ˙ÓÂË ‰¯·Á‰ Ï˘ ˙ÈÊÂÁ‰ ‰ÒÈÙ˙‰
ÂÊ ‰È‚ÂÒ Ï˘ ÈÏÎÏÎ‰ ÁÂ˙È‰ Æ‰¯·Á‰ ˙ÈÏÎ˙ ˙ÈÈ‚ÂÒ· ÈËÙ˘Ó ¯„ÒŒ‰ ˙ÚÈ·˜ Ï˘ ¯˘˜‰·
˙ÂÓÈÎÒÓ ÂÈ‰ ‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜˘ ÈË˙ÂÙÈ‰‰ ¯„Ò‰‰ ˙‡ ÈËÙ˘Ó ÏÏÎ· Ô‚ÚÏ ÚÈˆÓ
Æ˙Ú ÏÎ· ˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ˙‡ ‡È˘‰Ï ‰·ÂÁ‰ ‡Â‰ ‰ÊÎ ÌÎÒ‰ Ï˘ ÊÂÏ‰ ÆÂÈÏÚ
ÔÈ· ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ ÏÏÎ ÔÈ·Ó ¯Â¯·Ï Í¯Âˆ· ‰ÈÂˆÓ ˙ÈÊÂÁ‰ ‰ÒÈÙ˙‰ Ï˘ ‰Ù¯Â˙‰–˙„Â˜
¨¯˙È‰ ÏÎÓ ÏÈ„·‰Ï ¨˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ˙‡ ‰¯È„‚Ó‰ ÂÊ ˙‡ ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜
‡Ï ÆÈ¯ÂÈ˘ ˙ÂÈ‰Ï ÏÂÎÈ „ÈÁÈÂ „Á‡ Ò¯ËÈ‡ ˜¯ ¨˙È‚˘ÂÓ ‰ÈÁ·Ó Æ·ËÈ‰ ˙Â¯„‚ÂÓÎ Â‚ÂeÒÈ˘
ÌÈÒ¯ËÈ‡ È˘ ÔÈ· ÌÈÒÁÈ·˘ Â‡ ∫ÌÈÈ˙˘Ó ˙Á‡ Æ¯˙ÂÈ Â‡ ÌÈÈ¯ÂÈ˘ ÌÈÒ¯ËÈ‡ È˘ ÂÎ˙ÈÈ
Ì‰È˘˘ Â‡ ªÈ˙ÈÓ‡‰ È¯ÂÈ˘‰ Ò¯ËÈ‡‰ ‡Â‰ ¯Á‡‰ Ê‡Â ¨Ì‰Ó „Á‡Ï ˙ÂÙÈ„ÚÂ ˙ÂÓÈ„˜ ˘È ‰Ï‡
‰Á·‰Ï ˙È˙Â‰Ó ˙ÂÚÓ˘Ó ÏÎ ÔÈ‡ Ê‡˘ ‡Ï‡ ¨ÌÈÒ¯ËÈ‡‰ ¯˙ÈÏ ÒÁÈ· ‰ÂÂ˘ ‰„ÈÓ· ÌÈÈ¯ÂÈ˘

ÆÌ‰È˘ ÔÈ·
‰ÒÈÙ˙‰ Ï˘ ÌÈ˜Â„‡‰ ‰È„ÈÒÁ „ÂÚ· Æ·ËÈ‰ ÂÊ ‰„Â˜ „„ÁÓ ‰Èßˆ˜Â¯Ù Ï˘ ÂÁÂ˙È
¨˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ˙ÏÂÊ È¯ÂÈ˘ Ò¯ËÈ‡ Ï˘ ÂÓÂÈ˜· ‡¯˜ÈÚÓ ÌÈ¯ÙÂÎ ˙ÈÊÂÁ‰
È¯ÂÈ˘ ÈÙÂ‡ ˙ÏÚ· ‰ÚÈ·˙ ‰È‰˙ ‰¯·Á· ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎÏ˘ ˙Â¯˘Ù‡· ¯ÈÎÓ ‰Èßˆ˜Â¯Ù
Â‡ ∫ÌÈÈ¯˘Ù‡ ˙ÂÂ¯˙Ù È˘Ó „Á‡ ·ÈÈÁÓ ÁÂ˙È‰ ˙e„ÈÎÏ ÏÚ ¯ÂÓ˘Ï Á¯Î‰‰ Æ‰ÈÒÎ È·‚Ï
±≤±¨¯˙È‰ ÔÓ ÌÏÚ˙ÈÂ „·Ï· ˙Á‡ ˙È¯ÂÈ˘ ‰ÚÈ·˙ Ï˘ ‰ÓÂÈ˜· ËÙ˘Ó‰ ¯ÈÎÈ ÔÂ˙ Ú‚¯ ÏÎ·˘
‡„ Æ˙Á‡ ‰ÎÈ¯Î· È¯ÂÈ˘ ÈÙÂ‡ ˙ÂÏÚ·Ï ˙Â·˘Á˘ ˙ÂÚÈ·˙ ‰ÓÎ ÍÂ¯ÎÏ Í¯„ ‡ˆÓÈ˙˘ Â‡
È„Â‚È ÆÁÈË˘Ï ˙Á˙Ó Ï‡ ‰ÈÚ·‰ ˙‡ ‡Ë‡ËÏ ÔÂÈÒÈÏ ˙ˆ˜Ó· ‰ÓÂ„ ÔÂ¯Á‡‰ ÔÂ¯˙Ù‰ ¨‡˜Ú
‰Ê¯Î‰‰ ÌÚ Ì‰ÈÏ‡Ó ÂÓÏÚÈÈ ‡Ï ˙Â¯Á˙Ó ˙ÂÈÏÎÏÎ ˙ÂÚÈ·˙ ˙ÂÏÚ· ˙ÂˆÂ·˜ ÔÈ· ÌÈÈÈÚ

Æ„Á‡ ¯ÂÚÓ ˙ÂÈÂ˘ÚÎ Ô‰ÈÏÚ
˙Â‚‰˙‰Ï ÏÚÂÙ· ÌÂ¯‚˙ ÌÈ„‚Â ÌÈÒ¯ËÈ‡ Ï˘ ÌÓÂÈ˜Ï ˘ÁÎ˙˙˘ ˙ÈËÙ˘Ó ‰ËÈ˘
˙ÂÈÏÈÏ˘‰ ˙Â‡ˆÂ˙‰ ˙‡ ÔÈˆÁ‰Ï ÁÂÎ‰ ‰È„È· ¯˘‡ ÔÈÈÚ–˙ˆÂ·˜ ‰˙Â‡ Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡
Ô˙È ‰Ê ‚ÂÒÓ ®Ë˜Ù‡© ‡ˆÂ˙Ï ˙˜‰·ÂÓ ‰Ó‚Â„ Æ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜ Ï‡ ‰È˙ÂËÏÁ‰ Ï˘
ÈÏÚ·Â ÌÈ˜· ÔÂ‚Î ¨‰¯·Á‰ Ï˘ ÌÈÈÊÂÁ‰ ÌÈ˘ÂÏ ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· ÌÈÒÁÈ· ‡ÂˆÓÏ

                                            

ÏÂÎÈ ËÙ˘Ó‰ Æ„·Ï· ‰ÓÂ„Ó ÔÂ¯˙Ù ÂÈ‰ ¨ËÒ˜Ë· ÂÈ¯Á‡ ‚ˆÂÓ‰ È˘‰ ÔÂ¯˙Ù‰ ÂÓÎ ¨‰Ê ÔÂ¯˙Ù ±≤±
˙‡ È˘ÓÓ ÔÙÂ‡· ˜ÙÒÏ È„Î ÔÈ‡ ÍÎ· Í‡ ¨È¯ÂÈ˘Î ¯ÎÂÈ „Á‡ Ò¯ËÈ‡ ˜¯ ÈÎ ÚÂ·˜Ï
¨ÁÂÎ· ÌÈ˙ÈÚÏ© ‡Î„Ï Ô˙È ‰Ï‡ ˙ÂÚÈ·˙ Æ˙Â¯Á‡‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ Ô‰È˙ÂÚÈ·˙
ÈÎ È˙ÚË ¯Á‡ ÌÂ˜Ó· Æ˙Â¯Á‡Â ˙ÂÈËÙ˘Ó — ˙ÂÈÙÂÏÁ ÌÈÎ¯„· ˜ÙÒÏ Â‡ ®‰È„Ó‰ ˙ÂÚˆÓ‡·
Berle ÔÈ· ÌÈ¯·„‰–ÈÙÂÏÈÁ ¯Á‡Ï ÍÎ˘ ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙Ï‡˘· ˙È¯·‰–˙Âˆ¯‡· ÔÂÈ„‰
Ï˘ ˙ÂÁÙ‰–ÏÎÏ — ¢˙Â˘ÏÁÂÓ¢ ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ ÌÈÒ¯ËÈ‡‰˘ ÔÂÂÈÎÓ ¯˙È‰ ÔÈ· Dodd–Ï
New–‰ ˙ÂÈÈ„Ó ˙¯‚ÒÓ· ˙ÂÒÁÈÈ˙‰· ÂÎÊ — ÌÈÎ¯ˆ‰ Ï˘Â ¯Â·Èˆ‰ ·¯˜Ó ˙ÂÈÓ‰ ÈÏÚ·
Amir N. Licht "International Diversity ∫Â‡¯ ÆËÏÂÂÊÂ¯ ‡È˘‰ Ï˘ ÂÏ˘ÓÓ ‚È‰‰˘ Deal

in Securities Regulation: Roadblocks on the Way to Convergence" 20 Cardozo

ÆL. Rev. (1998) 227, 259
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ÌÈ˘Â‰ Ï˘ ˙ÂÈÂÎÊ‰ ÔÓ ¯˙ÂÈ ·ÂË ¯„‚ÂÓÂ ÚÂ·˜ Ò¯ËÈ‡ ÔÈ‡ ¨ÔÂ˘‡¯ Ë·Ó· Æ·ÂÁ–˙Â¯‚‡
˙ÂÈÁÓÂÓ ±≤≤Æ¯˙ÂÈ· ÌÈË¯ÂÙÓ ‰‡ÂÂÏ‰ ÈÎÓÒÓ· ˙Â‚ÂÚÓ ‰Ï‡ Ï˘ Ì‰È˙ÂÈÂÎÊ È¯‰˘ ¨ÌÈÈÊÂÁ‰
¯ÂÂ‡Ï„ Ï˘ ËÙ˘Ó‰–˙È· ˙‡ ‰ÚÈ‰˘ ÂÊ ‡È‰ È˜ÒÚ‰ ¯Ê‚Ó‰ ˙Â¯È˘· ÔÈ„‰–ÈÎ¯ÂÚ ÂÁ˙ÈÙ˘ ÂÊ
Simons v. ÔÈÈÚ· ÔÈ„‰–˜ÒÙ· Æ‰¯·Á‰ È˘Â ÈÙÏÎ ÌÈÂÓ‡ ˙·ÂÁ Ï˘ ‰ÓÂÈ˜· ¯ÈÎ‰Ï ·¯ÒÏ
È˜ÈÊÁÓ ÌÈ˘Â Ï˘ Ì‰ÈÒÁÈ ÈÎ Allen ¯ÂÏÒßˆ‰ Ú·˜ ¨±π∏∑ ˙˘· Ô˙È˘ ¨Cogan
Ï˘ Ì„ÓÚÓ ˙ÓÂÚÏ ¨˙‡Ê ±≤≥Æ·ÂÁ‰–˙¯‚È‡· ‰ˆÓÓ ‰¯Âˆ· ÌÈË¯ÂÙÓ ‰¯·Á‰ ÌÚ ·ÂÁ–˙Â¯‚‡
‰‚‰Ï ÛÈÒÂ‰Ï ÌÂ˜Ó ÔÈ‡ ¨ÔÎ–ÏÚ ¯˘‡ Æ˙¯„‚ÂÓ–È˙Ï·Â ˙È¯ÂÈ˘ Ì˙ÂÎÊ˘ ¨˙ÂÈÓ‰ ÈÏÚ·
‰Ó˜¯ ÏÚ·Â ÌÂÓÚ ÂÚ·ËÓ ÂÈ‰˘ ¨ÌÈÂÓ‡ ˙·ÂÁ Ï˘ ÛÒÂ ·ÈÎ¯Ó ÌÈ˘Â‰ Ï˘ ˙ÈÊÂÁ‰

 ±≤¥Æ‰ÁÂ˙Ù
˙‡ Ô„ÚÏ ÔÂÎÏ ‡ˆÓ ¨ÔÂÈÒÈ–¯È˙Ú ËÙÂ˘ Â˙Â‡ ÈÙÓ ¨ËÙ˘Ó–˙È· Â˙Â‡Â ¨·¯ ÔÓÊ ÛÏÁ ‡Ï
Allen ¯ÂÏÒßˆ‰ ÔÈÈˆ ¨ÌÈ¯·„‰ ÈÏÂ˘· ·‚‡–˙¯Ú‰· ±≤µÆCredit Lyonnais ˙˘¯Ù· Â˙ÚÈ·˜
ÔÂÓ‡‰ ˙·ÂÁ ˙‡ ÌÈ·Á ‰¯˘Ó‰–È‡˘Â ¨‰˘˜ ˙ÈÂÓÈÓ ‰˜ÂˆÓ· ‰ÈÂˆÓ ‰¯·Á‰ ¯˘‡Î ÈÎ
ÔÈÈÚ–˙ˆÂ·˜Ï Â‡ ˙ÂÈÓ‰ ÈÏÚ·Ï ‡ÏÂ ¨(corporate enterprise) ¢È„È‚‡˙‰ ÌÊÈÓ¢Ï Ì‰Ï˘
–È‡˘Â ¨ÔÂÚ¯ÈÙ–˙eÏ„ÁÏ ˙ÂÎÈÓÒ· ‰ÈÂˆÓ ‰¯·Á‰ ¯˘‡Î ¨˙Â¯Á‡ ÌÈÏÈÓ· ±≤∂Æ˙¯Á‡ ˙ÓÈÂÒÓ

                                            

¨˙È¯·‰–˙Âˆ¯‡· ·ÂÁ–˙Â¯‚‡· ˙ÂÏ·Â˜Ó‰ ˙ÂË¯ÂÙÓ‰ ˙ÂÈÊÂÁ‰ ˙ÂÈ˙‰ Ï˘ ÈÒÏ˜ ÁÂ˙ÈÏ ±≤≤
Clifford W. Smith & Jerold B. Warner "On Financial Contracting: An ∫Â‡¯

ÆAnalysis of Bond Covenants" 17 J. Fin. Econ. (1979) 117

Æ®Simons ˙ÎÏ‰ ∫ÔÏ‰Ï© Simons v. Cogan, 542 A.2d 785 (1987), 785–791 ∫Â‡¯ ±≤≥
ÈËÙ˘Ó‰ ·ˆÓ‰ ‰Ê ÈÎ William Bratton Ï˘ Â˙ÚÈ·˜ ˙‡ ‰Ê ‰¯˜Ó· ıÓÈ‡ ËÙ˘Ó‰–˙È·
William B. Bratton "The Economics and Jurisprudence of Convertible ∫Â‡¯ Æ‚‰Â‰
Bonds" 1984 Wisc. L. Rev. (1984) 667, 668 ("Courts traditionally have directed

bondholders to protect themselves against... self-interested issuer action with

explicit contractual provisions. Holders of senior securities, such as bonds, are

outside the legal model of the firm for protective purposes: a heavy black-letter

line bars the extension of corporate fiduciary protections to them")

˙ÂÈ˜ÒÚ‰ ˙Â·ÈÒ‰ ¯˘‡Î ˙ÈËÙ˘Ó ˙Â‡„Â Ï˘ ‰¯Â¯· ‰Ù„Ú‰ ˙Ù˜˘Ó Simons ˙ÎÏ‰ ±≤¥
ÌÈ„„ˆ ÔÈ· Ë¯ÂÙÓ Ô˙ÓÂ–‡˘Ó ¯Á‡Ï ˙Ó˙Á˘ ÔÂ‰‰ ˜Â˘· ‰˜ÒÚ· ¯·Â„Ó Æ˙‡Ê ˙Â˜È„ˆÓ
ÁÂÒÈ Ï˘ ‰„·Î ˙¯ÂÒÓ ÏÚ Â¯Â˙· ÔÚ˘‰ ¨ÈÚÂˆ˜Ó ÈËÙ˘Ó ıÂÚÈÈ ÌÈÂeÏÓ‰ ¨ÌÈÓÎÁÂ˙Ó
‰¯˜Ó Â˙Â‡· ÌÈ˘Â‰˘ ‰„·ÂÚ‰ Û‡–ÏÚ ‰ÂÎ ˙È‡¯ ‰ÎÏ‰‰ ‰Ï‡ ˙Â·ÈÒ· Æ‰‡ÂÂÏ‰ ÈÎÓÒÓ
Allen ¯ÂÏÒßˆ‰ Ï˘ ‰·Á¯‰ ˙ÈÂ¯˜Ú‰ ‰˜Ó‰‰ ÆÌ˘‡¯ ÏÚ Ì‰È„ÈÂ ®‰‡¯‰ ÏÎÎ© Â‡ˆÈ
Ì‚ ‰ÓÂ„ ‰ÎÏ‰ ˜ÒÙÈ˙ ¨˙ÂÁÙ ˙Â˘˜Â Û‡ ÈÏÂ‡Â ¨˙ÂÓÂ„ ˙Â·ÈÒ· ÈÎ ‰·˘ÁÓ· ˙ÎÓÂ˙

ÆÏ‡¯˘È·
Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., No. ±≤µ
Æ®Credit Lyonnais ˙ÎÏ‰ ∫ÔÏ‰Ï© CIV.A.12150, 1991 WL 277613 (Del. Ch. 1991) 33

William Allen "Unreported Case: Credit Lyonnais Bank ∫Â‡¯ ¨‰ËÏÁ‰‰ ÁÒÂÏ
ÆNederland, N.V. v. Pathe Communications Corp." 17 Del. J. Corp. L. (1992) 1099

Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., ibid, at p. ±≤∂
Æ33
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˙¯‚ÒÓ·Â ±≤∑¨„È‚‡˙‰ ÌÂÈ˜· ÌÈÎÓÂ˙‰ ÌÈÒ¯ËÈ‡‰ ÏÂÏÎÓ ÈÙÏÎ Ì‰È˙Â·ÂÁ ˙‡ ÌÈ·Á ‰¯˘Ó‰
‰¯˙Â ‡Ï ÂÊ ·‚‡–˙¯Ú‰ Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡· ÚÂ‚ÙÏ Û‡ Ì‰ÈÏÚ ‡‰È˘ ÔÎ˙ÈÈ ÂÊ
¯˘‡Î ÈÎ Â¯È‰·‰ ËÙ˘Ó‰–È˙· ¨ÔÎ ÏÚ ¯˙È ±≤∏Æ˙ÂÙÒÂ ˙Â¯Ó‡ Â‡· ‰È˙Â·˜Ú·Â ¨˙Ó˙ÂÈÓ
Ì‰È˙Â·ÂÁ ¨ÌÈÈÏÓ¯ÂÙ ÔÂÚ¯ÈÙ–˙eÏ„Á ÈÎÈÏ‰ ÂÁ˙Ù Ì¯Ë· Û‡ ¨ÏÚÂÙ· ÔÂÚ¯ÈÙ–˙Ï„Á ‰¯·Á‰

±≤πÆ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜ Ï‡ Ì‚˘ ÔÎ˙ÈÈÂ ¨ÌÈ˘Â‰ Ï‡ ˙ÂÙÂÓ ‰¯˘Ó‰–È‡˘Â Ï˘
Â˜ ˙ÂÂ˙‰Ï ˙ÂÒÓ ±≥∞¨‰È˙Â·Â Credit Lyonnais ˙ÎÏ‰ ÌÚ „ÁÈ ¨Simons ˙ÎÏ‰
‡Â‰ ÏÚÂÙ· ÔÚÓ˘Ó ‰¯·Á‰ ÈÙÏÎ ‰¯˘Ó‰–È‡˘Â Ï˘ Ì‰È˙Â·ÂÁ Ô‰·˘ ˙Â·ÈÒ ÔÈ· ÔÈÁ·Ó
–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ˙Â·ÂÁ ‡Â‰ ÔÚÓ˘Ó Ô‰·˘ ˙Â·ÈÒ ÔÈ·Ï ¨˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ˙Â·ÂÁ
Ï˘ ‰ÎÒ ˙Ù˜˘ Ì‰·˘ ÌÈ¯ÂÊ‡ Ì˙Â‡· ¯·ÂÚ ÏÂ·‚‰ Â˜ ÈÎ „ÓÏÓ ‰˜ÈÒÙ‰ ÏÂÏÎÓ ÆÔÈÈÚ
¯ÂÊÈ‡¢ ¨‰Ï‡ ˙ÂÎÏ‰ ÈÙÏ Æ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ È¯·Á Ï˘ ˙ÂÈÓÈËÈ‚Ï‰ Ì‰È˙ÂÈÙÈˆ ÏÂÎÈÒ
ÁÈÏˆ‰Ï ‡Ï ÌÈÏÂÏÚ ÌÈ˘Â‰˘ ¯Â¯· ‰Ê ¯ÂÊÈ‡· ÆÔÂÚ¯ÈÙ–˙eÏ„ÁÏ ˙ÂÎÈÓÒ· ÈÂˆÓ ¢‰ÎÒ‰
‡ÏÏ ÌÈÏÂÚ ‰„Â·Ú‰ ÌÂ˜Ó È¯Ú˘ ˙‡ ‡ÂˆÓÏ ÌÈÏÂÏÚ ÌÈ„·ÂÚ‰ ¨Ì·ÂÁ ‡ÂÏÓ ˙‡ ˙Â·‚Ï
‰ËÈÏ˘ ÈÏÚ·Â ÌÈÏ‰Ó — ‰¯·Á· ÁÂÎ‰ ÈÏÚ·˘ ‡Â‰ ˘˘Á‰ ÆÈÏÂÎÂ ÔÈÚÏ ˙È‡¯ ‰ÙÂÏÁ
‰Ï‡ ÔÈÈÚ–˙ÂˆÂ·˜ Ï‡ ÔÈˆÁ‰Ï ˙Ó–ÏÚ ÌÁÂÎ· ‰Ú¯Ï ˘ÂÓÈ˘ ˙Â˘ÚÏ Â˙Ù˙È — „Á‡Î
ËÙ˘Ó· ˙ÈÒÏ˜‰ ‰˙ÂÎ˙Ó· ÌÈÂÓ‡‰ ˙·ÂÁ Æ˙ÈÓÈËÈ‚Ï–‡ÏÎ ˙ÒÙ˙‰ ‰„ÈÓ· ÌÈÂÎÈÒ
ÌÈ·ˆÓ ÌÚ ˙Â„„ÂÓ˙‰Ï ˙Ï·Â˜Ó‰ „‚‰–˙ÙÂ¯˙ ‡È‰ ®¯˘ÂÈ‰ ÈÈ„· ¨˜ÂÈ„ ¯˙ÈÏÂ© Ï·Â˜Ó‰

Æ‰Ê ‚ÂÒÓ
ÔÈ„· Ì‚ ¨˙ÈÂ¯˜Ú ¨ÌÈ¯ÎÂÓ ˙È¯·‰–˙Âˆ¯‡· ‰˜ÈÒÙ Ï˘ ‰Ê Â˜ Ï˘ ÂÈ˙Â„ÂÒÈ ÏÎ
ÆÈ˘Â˜ Ï˘ ˙Â„Â˜ È˙˘ ˙¯¯ÂÚÓ ÂÊ ‰˜ÈÒÙ˘ ‡Ï‡ ±≥±ÆÂÏˆ‡ ÌÏÈÁ‰Ï ‰ÚÈÓ ÔÈ‡Â ¨ÈÏ‡¯˘È‰

                                            

Ibid, ibid ("[The] board or its executive committee [has] an obligation to the ±≤∑
Æcommunity of interest that sustained the corporation")

Equity-Linked Investors, L.P. v. Adams, 705 A.2d 1040, 1042 (Del. Ch. 1997) ∫Â‡¯ ±≤∏
("[W]here foreseeable financial effects of a board decision may importantly fall

upon creditors as well as holders of common stock, as where [the] corporation is

in the vicinity of insolvency, an independent board may consider impacts upon

all corporate constituencies in exercising its good faith business judgment for

Official ∫Ì‚ Â‡¯ ¨ÂÊ ÁÂ¯· ˙ÂÙÒÂ ˙ÂÈÂ‡Ë·˙‰Ï Æ the benefit of the 'corporation'")

Comm. of Unsecured Creditors of Buckhead Am. Corp. v. Reliance Capital Group,

Inc. (in re Buckhead Am. Corp.), 178 B.R. 956, 968 (D. Del. 1994); Miramar

Resources, Inc. v. Schultz (In re Schultz), 208 B.R. 723, 729 (Bankr. M.D. Fla.

Æ1997)

Geyer v. Ingersoll Publications Co., 621 A.2d 784, ∫Â‡¯ ¨ÌÈ˘Â‰ ÈÙÏÎ ˙Â·ÂÁ È·‚Ï ±≤π
787–790 (Del. Ch. 1992); Brandt v. Hicks, Muse & Co. (In re Healthco Int'l, Inc.),

¨ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ˙Â·ÂÁ È·‚Ï Æ208 B.R. 288, 300 (Bankr. D. Mass. 1997)

ÆOdyssey Partners v. Fleming Cos., 735 A.2d 386, 420 (Del. Ch. 1999) ∫Â‡¯
Æsupra note 128 ∫Â‡¯ ±≥∞

Æ„¯Ù ÔÂÈ„ ‰ÂÚË ÈÏ‡¯˘È‰ ÔÈ„Ï ÒÁÈ· ÌÈÈ‡˜È¯Ó‡‰ ˙Â¯·Á‰ ÈÈ„ Ï˘ Ì„ÓÚÓ ˙Ï‡˘ ±≥±



ËÎÈÏ ¯ÈÓÚ„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

208

¨¢‰ÎÒ‰ È¯ÂÊ‡¢ Ï˘ Ì‰È˙ÂÏÂ·‚ ˙‡ ‰ÂÂ˙Ó‰ ÔÎ‡ ‡Â‰ ÏÈÚÏ ¯‡Â˙Ó‰ ÔÂ¯˜ÈÚ‰ Ì‡ ¨˙È˘‡¯
ÁÎÂÏ ÆÔÂÚ¯ÈÙ–˙eÏ„ÁÏ ˙ÂÎÈÓÒ· ‡˜ÂÂ„ Â‡Ï Â¯˙Â‡È ÌÈÙÒÂ ÌÈ¯ÂÊ‡˘ ÚÓ‰ ÔÓ ‡Ï ÈÊ‡
ÌÈÂÎÈÒ‰ ˙˜ÂÏÁ ˙‡ ¯È„ÒÓ ÈÊÂÁ‰ ¯„Ò‰‰ Ì‡ ‰È‰˙ Ê‡ Ï‡˘È˙˘ ‰Ï‡˘‰ ¨Simons ˙ÎÏ‰
ËÙ˘Ó‰–˙È· È„È–ÏÚ ·ËÈ‰ ¯‰·ÂÓÎ Æ‰¯·Á· ÁÂÎ‰ ÈÏÚ· ÏÚ ˙Â·ÂÁ ÏÈË‰Ï ÌÂ˜Ó ˘È˘ ÍÎ
Ï˘ ÔÚ ˙¯ÈˆÈ ·˜Ú ˙ÂÏËÂ·Ó–‡Ï ˙ÂÈÏÏÎ ˙ÂÈ˙¯·Á ˙ÂÈÂÏÚ ¯Â¯‚˙ ‰Ï‡Î ˙Â·ÂÁ ˙ÏË‰ ¨Ì˘
˙eÏÚÏ ˘˘Á‰˘ ÌÂ˜Ó ¨‡ÒÈ‚ Í„È‡Ó Æ˜˘Ó· ÔÂÓÈÓ‰ ˙Â˜ÒÚ ÏÎ ÏÚÓ ˙ÈËÙ˘Ó ˙Â‡„Â–È‡
¯˘‡Î ¨Ï˘ÓÏ ¨ÍÎ ÆÔÈÈÚ–˙ÂˆÂ·˜ ÈÙÏÎ ˙Â·ÂÁ ÏÈË‰Ï ˙eÂÎ‰ Ï„‚˙ ¨ËÚÂÓ ˙È˙¯·Á–ÏÏÎ
È„È–ÏÚ Ú·˜˘ ÈÙÎ ¨ÌÈÓÈÂÒÓ ˙ÂÈÓ ÈÏÚ·Ï ‡ÏÓ ÈÂÏÈ‚· ‡Ë·˙Ó ÌÈÂÓ‡‰ ˙·ÂÁ ÈÂÏÈÓ

 ±≥≤ÆËÂ˜ ˙˘¯Ù· ÔÂÈÏÚ‰ ËÙ˘Ó‰–˙È·
ÈÏÎÏÎ‰ ÁÂ˙È‰ ÒÈÒ·· „ÓÂÚ‰ ¨ÈÊÂÁ‰ Ï„ÂÓ‰ Ï‡ Â˙Â‡ ‰¯ÈÊÁÓ ‰ÈÈ˘‰ È˘Â˜‰ ˙„Â˜
‰ÈÈÁ· ˙Â·ÈÒ ˙ÂÓÈÈ˜ ÈÎ „ÓÏÓ ¯ÎÊ‰ ‰˜ÈÒÙ‰ Â˜ Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ Ï˘ È˙¯ÂÒÓ‰
˙Â˙È‰ ˙Â‡ˆÂ˙ ÁÒÏ ÁÈÏˆÓ ‡Â‰ ÔÈ‡˘ ‰Ê Ô·ÂÓ· ¨Ò¯Â˜ ÈÊÂÁ‰ Ï„ÂÓ‰ Ô‰·˘ ‰¯·Á Ï˘
ÔÈÈÚ‰–˙ÂˆÂ·˜ Ô‰ÈÓ ˜Â‰ „‡ ÔÂÁ·Ï Í¯Âˆ· ËÙ˘Ó‰–˙È· ¯ÈÎÈ ‰Ï‡ ˙Â·ÈÒ· Æ˘‡¯Ó ÈÂÊÈÁÏ
‡È‰ ˙ÂÓÈÓÚ — Â˙ÓˆÂÚ „ˆÏ — ¯˘‡ ÈËÙ˘Ó ÈÏÎ ˙ÂÚˆÓ‡· ˙‡Ê ‰˘ÚÈÂ ¨‰‚‰Ï ˙ÂÈÂ‡¯‰
‰ÓÎ ÂÈ‰È˘ ¯˘Ù‡ ÈÎ „ÓÏÏ È„Î ‰¯Ê‰ ‰˜ÈÒÙ· ˙Â¯Ó‡· ˘È ¨ÔÎ ÏÚ ¯˙È Æ˙ÈÊÎ¯Ó‰ Â˙ÂÎ˙
‚˘ÂÓ· ˘ÂÓÈ˘Ï ˙Á˙Ó Ú˜¯˜‰ ˙ËÓ˘ ÍÎ· ±≥≥Æ˙ÈÊÂÁ–ıÂÁ ‰‚‰Ï ˙Â˜Â˜Ê‰ ÔÈÈÚ–˙ÂˆÂ·˜
˙‡ ˘ÓÈ˘˘ ÈÏÎ‰ „·Â‡ ÍÎÓ ‡ˆÂÈ ÏÚÂÙÎ ÆÈÊÂÁ‰ Ï„ÂÓ‰ ÒÈÒ·· „ÓÂÚ‰ ¢˙È¯ÂÈ˘ ‰ÚÈ·˙¢

Æ‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁ Ï˘ „ÈÁÈ ‡˘ÂÓ ÏÚ ‰Ú·ˆ‰Ï Ï„ÂÓ‰ È„ÈÒÁ
ÁÂÎÈÂÂ‰ ÈÓÈ ÔÓÏ ÂÏ ˙¯ÎÂÓ‰ ¨˙¯Â˜È· ‰ÁËÂ‰ ‰¯ÂÓ‡‰ ‰˜ÈÒÙ‰ „‚˘ ¨‡ÂÙ‡ ¨‡ÏÙ ÔÈ‡
·ˆÓ· ÌÈ¯ÂË˜¯È„‰ ˙‡ ˙Â„ÈÓÚÓ ‰Ï‡ ˙ÂÎÏ‰˘ ÍÎ ÏÚ ÔÈÏÓ Brudney ÆDodd–Ï Berle ÔÈ·
ÈÏ·ÓÂ ¨ÂÊ ‰ÓÈ˘Ó ‡ÏÓÏ Í¯„ ÏÎ Ì‰Ï ÔÈ‡˘ Û‡ ÌÈ„‚Â ÌÈÒ¯ËÈ‡ ÔÈ· ·˘ÈÈÏ Ì‰ÈÏÚ Â·˘
ÔÂÚÈË‰ ∫˘‚„ÂÈ ±≥µÆÔÈÈÚ‰–˙ÂˆÂ·˜Ó ÈÓÏ ±≥¥(accountability) ˙ÂÈÏÈ·ËÂ‡˜‡ Ì‰Ï ‰È‰˙˘
ÌÈ‡ ˙ÂÈÓ‰ ÈÏÚ· ÈÎ Â‡ ˙ÏÚÂ˙ ¯ÒÁ ¢˙È¯ÂÈ˘ ‰ÚÈ·˙¢ ‚˘ÂÓ‰ ÈÎ Ò¯Â‚ ÂÈ‡ Ô‡Î ‚ˆÂÓ‰

                                            

ÌÂÈ· Ô˙È ¨ÌÒ¯ÂÙ Ì¯Ë© ¯¢Î‰ ß Â·Ò „¢ÂÚ ±∞¥∂¥∏Øπ∏ ®‡¢˙© ‡¢˘· Â‡¯ ¨ÈÏÏÎ ÁÂ˙ÈÏ
µ∞µ ®¥©ÁÏ „¢Ù ¨ßÁ‡Â Ó¢Ú· ¯‚ÂËÎÈÂÙ ÆÏÆÈ ˜· ß ÈÂÒÂ˜ ≤πØ∏¥ ¢„ Ì‚ Â‡¯ Æ®±∞Æ±≤Æ±ππ∏

Æ®ÈÂÒÂ˜ ¢„ ∫ÔÏ‰Ï©
¨‰¯·Á· ÌÈÂÓ‡‰ ˙·ÂÁ Ï˘ ÌÈÙ‰ „Á‡ ‰È‰ ‡ÏÓ‰ ÈÂÏÈ‚‰ ˙·ÂÁ Æ≥∞ ‰¯Ú‰ ÏÈÚÏ ¨ËÂ˜ ±≥≤
Malone v. Brincat, 722 A.2d 5 ∫Â‡¯ ÆÍ¯Ú–˙Â¯ÈÈ ÈÈ„· ÈÊÎ¯Ó Í·„ ‰˙ÂÈ‰Ï ÏÈ·˜Ó·

Æ(Del. Ch. 1998)

supra note 87 and ∫ALI–‰ ˙ÂÂ¯˜Ú· Û˜˙˘Ó‰ ÔÈ„‰ ÌÂÎÈÒ ÌÚ „Á‡ ‰˜· ‰ÏÂÚ ¯·„‰ ±≥≥
Æaccompanying text

Amir N. Licht ∫Â‡¯ ¨˙È¯·Ú‰ ‰Ù˘· ˙ÓÏÂ‰ ‰ÏÈ·˜Ó ÂÏ ÔÈ‡˘ ¨‰Ê ÌÈÙ–·¯ ‚˘ÂÓ ÏÚ ±≥¥
"Accountability and Corporate Governance" (working paper, 2002) http://

Æpapers.ssrn.com/sol3/papers.cfm?abstract_id=328401 (26.3.2004)

Brudney, supra note 34, at pp. 645–646 ("[I]t is hard to see why directors ∫Â‡¯ ±≥µ
should become [creditors'] fiduciaries, and it is impossible to see how directors

Æcan at one time be fiduciaries for both (or all) constituencies")
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ÂÈ‡ ‰Ê ‚˘ÂÓ˘ ‡È‰ ÈÁÎÂ‰ ¯˘˜‰· ‰·Â˘Á‰ ‰„Â˜‰ Æ˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ÈÏÚ· ÏÏÎ–Í¯„·
¯„Ò‰Ï ¯‡˙Ó ÈÂÂ˜ ˜ÙÒÏ Â˙ÏÂÎÈ· ÔÈ‡ Û‡Â ¨È·ÈËÈÊÂÙ‰ ÈËÙ˘Ó‰ ·ˆÓ‰ ˙‡ ÈÂ‡¯Î ¯‡˙Ó

ÆÈ·ÈË˜Ù‡ ÈÂˆ¯
ÔÓÏ „ÁÂÈÓ· ¨‰ÏÎÏÎ‰ ÌÂÁ˙· (contract theory) ÌÈÊÂÁ‰ ˙¯Â˙· ÂÏÁ˘ ˙ÂÈÂÁ˙Ù˙‰
ÈÊÂÁ‰ Ï„ÂÓ‰ ÚÏ˜ ÂÈÏ‡˘ ÌÂ˙Ò‰ ÈÂ·ÓÏ ¯·Ò‰‰ ˙‡ ˙Â˜ÙÒÓ ¨˙Â¯ÁÂ‡Ó‰ ÌÈÂÓ˘‰ ˙Â˘
‰ÒÈÒ·· ‰„ÓÚ˘ ‰Á‰Ï „Â‚È·Â ¨¯·Ú· ÌÈ¯·ÁÓ Â¯·Ò˘ ‰ÓÏ „Â‚È· Æ‰¯·Á‰ ˙ÂÈÏÎ˙ Ï˘
±≥∂Æ‰ÊÂÁ· ¢‰ˆÓÓ ÔÙÂ‡· ÌÈ„ÚÂ˙Ó¢ ÌÈ‡ ÌÏÂÚÏ ‰È˘Â ÌÚ ‰¯·Á‰ ÈÒÁÈ ¨Simons ˙ÎÏ‰ Ï˘
ÂÎ˙ÈÈ ÆÈ¯˘Ù‡ ÂÈ‡ — (complete contingent contract) ÌÏ˘ÂÓ‰ ‰ÊÂÁ‰ — ‰ÊÎ˘ ‰ÊÂÁ
ÌÈÈ„È˙Ú‰ ÌÈ·ˆÓ‰ ÏÎ ˙‡ ÌÎÒ‰· ¯È„Ò‰Ï ˙Ó–ÏÚ ¨¯˙È‰ ÔÈ· ±≥∑Æ˙Â·¯ ˙Â·ÈÒ ÍÎÏ
Ô˙ÓÂ–‡˘Ó‰ Í¯ÂˆÏ — „Á‡Î ÔÂÓÓ·Â ÔÓÊ· — ˙Â¯È·Ò–È˙Ï· ˙ÂÈÂÏÚ ˙Â˘¯„ ÌÈÈ¯˘Ù‡‰
„È˙Ú‰ ˙‡ ‡·Ï ÌÈ„„ˆ‰ Ï˘ Ì˙ÏÂÎÈ ¨ÔÂÓÓÂ ÔÓÊ Ï˘ ˙ÂÏ·‚Ó ¯„Ú‰· Û‡ Æ‰ÊÂÁ‰ ˙ÎÈ¯ÚÂ
ÂÎ˙ÈÈ ¨ÔÎ ÏÚ ¯˙È Æ˘‡¯Ó ÂÊÁ ‡Ï˘ ˙ÂÈÂÁ˙Ù˙‰ ÂÎ˙ÈÈ ·Â¯ÏÂ ¨ÏÏÎ–Í¯„· ˙Ï·‚ÂÓ
®Ì‰Ï ÏÁÈÈÓ Û‡ ÈÏÂ‡Â© ‰ÂÎ Ì˙Â‡ ‰ÙÂˆ ‰ÊÂÁÏ ÌÈ„„ˆ‰ „Á‡˘ ÌÈÓÈÂÒÓ ÌÈÈ„È˙Ú ÌÈ·ˆÓ
ÂÈ‡ ¯Á‡‰ „ˆ‰ ÏÚ ÁÂ˜ÈÙ ¯˘‡Î ¨Ï˘ÓÏ ¨ÍÎ ÆÔ˙ÓÂ–‡˘Ó‰ ÔÁÏÂ˘ Ï‡ ÌÈÏÚÂÓ Ì‰ ÔÈ‡ Í‡
‡Ï ˙ÂÂ˘ ˙Â·ÈÒÓ Í‡ ¯Á‡‰ „ˆ‰ Ï˘ ‰¯Ù‰ ˙ÂÏ‚Ï ÏÂÎÈ „ˆ ¯˘‡Î Â‡ ¨È„Ó ¯˜È Â‡ È¯˘Ù‡
— ËÙ˘Ó‰–˙È·· ˙ÂÈËÙ˘Ó‰ ÂÈ˙ÂÈÂÎÊ ˙ÙÈÎ‡ Ì˘Ï ˘¯„‰ ‰ÁÎÂ‰‰ ÏË· „ÂÓÚÏ ÏÎÂÈ

Æ‰Ó‡˙‰· ¨unverifiability–Â unobservability–Î ˙Â¯ÎÂÓ‰ ˙ÂÈÚ·
ÏÚ ‰¯‚˘·˘ ÔÈÈÚÎ ÌÈ·Ò ‰ÊÂÁÏ ÌÈ„„ˆ ÔÈ· ÌÈÎÂÒÎÒ ¨ÏÈÁ˙Ó ÔËÙ˘Ó ÏÎÏ ÚÂ„È˘ ÈÙÎ
Ô‰ÈÏÚ ˘ÏÂÁ ÂÈ‡ ‰ÊÂÁ‰˘ ˙ÂÈÂ¯˘Ù‡‰ ÌÁ˙Ó· Æ¯Â¯· ÔÙÂ‡· ¯È„ÒÓ ÂÈ‡ ‰ÊÂÁ‰˘ ÌÈÈÈÚ
„ˆ ÌÚ Â·ÈËÈÈ˘ ÌÈ„Úˆ ËÂ˜Ï ÏËÂ·Ó–‡Ï ‰ÏÂÚÙ ˘ÙÂÁ ÌÚÙ ‡Ï ÌÈ„„ˆ‰ ˙Â˘¯Ï „ÓÂÚ
ÌÈÓÏ˘ÂÓ–‡Ï ÌÏÂÚÏ ÌÈ‰ ÌÈÊÂÁ˘ ‰„·ÂÚ‰ ¨¯Á‡ ÔÂ˘Ï Æ¯Á‡‰ „ˆ‰ ÌÚ ÂÚ¯È Â‡ ÌÈÂÒÓ
Ï˘ ˙Ú˜ÙÎ ‰¯·Á‰ Ï˘ ÈÂÓÈ„‰ ÈÎ ‡ˆÓ Æ‰Ê ÈÙÏÎ ‰Ê ÁÂÎ ˘È ÌÈ„„ˆÏ Â·˘ ÌÁ˙Ó ˙¯ˆÂÈ
ÈÂ˘Ú Ô‰·˘ ˙Â·ÈÒ‰Â ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ ˙‡ ‡˜ÂÂ„ ‡ÈËÁÓ ‰Ê ÈÂÓÈ„ Æ„·Ï· È˜ÏÁ ÂÈ‰ ÌÈÊÂÁ
˙‡ ˙ÂÓ‡ ¯˙È· Û˜˘Ó ¢ÁÂÎ ÈÒÁÈ Ï˘ ˙Ú˜Ù¢ ÈÂÓÈ„‰ ÆÈËÙ˘Ó ¯„Ò‰· „ÁÂÈÓ ÔÈÈÚ ˙ÂÈ‰Ï
ÁÂÎ Ô‰Ï ˘È˘ ‰„·ÂÚ‰ ÔÓ ‡ˆÂÈ ÏÚÂÙÎ ¨ÂÊ· ÂÊ ˙ÂÈÂÏ˙ ‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜˘ ‰„·ÂÚ‰

                                            

ÆSimons v. Cogan, supra note 123, at p. 791 ∫Â‡¯ ±≥∂
Oliver Hart Firm, Contracts, and ∫Ï˘ÓÏ ¨Â‡¯ Æ‰‡Â‚ ‰Ê ÌÂÁ˙· ˙ÈÏÎÏÎ‰ ˙Â¯ÙÒ‰ ±≥∑
Financial Structure (Oxford, 1995); Kathryn E. Spier "Incomplete Contracts and

Signaling" 23 Rand J. Econ. (1992) 432; Douglas B. Bernheim & Michael

Whinston "Incomplete Contracts and Strategic Ambiguity" 88 Am. Econ. Rev.

(1998) 432; Oliver Hart & John Moore "Incomplete Contracts and

Renegotiation" 56 Econometrica (1998) 755; Oliver Hart "Incomplete Contracts

˙ÈÈÚÓ ‰„Â·Ú Æand the Theory of the Firm" 4 J. L. Econ. & Org. (1988) 119

Bengt ∫‡È‰ ¨‰· ÌÈ„ ÌÈ‡ ‰È¯·ÁÓ˘ Û‡ Ô„ ‰È‚ÂÒ· ‰¯È˘È ‰ÚÈ‚ ‰Ï ˘È˘ ¨„ÁÂÈÓ·
Holmstrom & Paul Milgrom "Multitask Principal-Agent Analyses: Incentive

ÆContracts, Asset Ownership, and Job Design" 7 J. Law, Econ. & Organ. (1991) 24
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‰Ï˘ ÌÈÒ¯ËÈ‡‰˘ ÔÈÈÚ‰–˙ˆÂ·˜ ˜ÙÒ ‡ÏÏ Ì‰ ˙ÂÈÓ‰ ÈÏÚ· ±≥∏Æ‰˙ÂÚ¯ ÈÙÏÎ ˙Á‡‰
ÔÂÎ ‰Ê ‰È‰È ‡Ï ÌÏÂ‡ ¨®‰ËÈÏ˘ ÈÏÚ· Â‡ ÌÈÏ‰Ó© ÌÈ¯Á‡ Ï˘ ÌÁÂÎÏ ÏÎÓ ¯˙ÂÈ ÌÈÙÂÙÎ

ÆÌ˙Â‡ ˜¯ ˙„ÁÈÈÓ ÂÊ ‰ÂÎ˙ ÈÎ ¯Â·ÒÏ

˙Â¯Á‡ ˙Â˘È‚ Æ≥

ÚÈ·‰Ï Ï‡¯˘È· ËÙ˘Ó‰–È˙· ˙‡ ‰ÚÈ‰ ±≥π¢˙Â¯˜Ù‰Ï ÏÂ˘Ó ˙ÂÈ¯Á‡ ‡ÏÏ ÁÂÎ¢ ÈÎ ‰·Â˙‰
‰¯Âˆ· ¨ÁÂÎ ˙„ÓÚ· ÈÂˆÓ‰ „ˆ‰ Ï˘ Â˙Â‚‰˙‰ ÏÚ ÈËÙ˘Ó ÁÂ˜ÈÙ ÏÈË‰Ï ˙ÈÂ¯˜Ú ˙eÂÎ
˙‡ ‰·Á¯ ‰¯Âˆ· ‰˘ÚÓÏ ¯‡˙Ó‰ ‡Â‰ ¢˙ÂÈÏÈ·ËÂ‡˜‡¢ ‚˘ÂÓ‰ ±¥∞ÆÌÈÂÓ‡ ˙·ÂÁ ˙ÏË‰ Ï˘
˙„ÓÚ ÏˆÏ ¯ÂÒÈ‡‰ Ì‰ ˙ÂÈÏÈ·ËÂ‡˜‡‰ Ï˘ ÌÈÈÊÎ¯Ó‰ ‰È˙Â„ÂÒÈ Æ‰Ê ÁÂ˜ÈÙ ¯Ë˘Ó Ï˘ Â·ÈË
®ÌÈÈÈÚ „Â‚È· ÏÂÚÙÏ ¯ÂÒÈ‡Î ÌÈ˙ÈÚÏ ¯‡Â˙Ó‰© ˙ÂÈË¯Ù ‰‡‰–˙Â·ÂË ˙˜Ù‰ Ì˘Ï ÁÂÎ
Ï˘ ˙ÂÈÏÈ·ËÂ‡˜‡‰ ¨˙Â¯·Á‰ ÈÈ„· Æ˙ÂÙÈÙÎ ˙„ÓÚ· ÈÂˆÓ‰ „ˆÏ ‡ÏÓ‰ ÈÂÏÈ‚‰ ˙·ÂÁÂ
ÌÈÂÓ‡‰ ˙·ÂÁ ˙‡ ÌÈÚ·Â˜‰ ÌÈÓÈÂÒÓ ˜ÂÁ ÈÙÈÚÒ· ˙‚ÂÚÓ ‰ËÈÏ˘‰ ÏÚ· Ï˘ Â‡ ¯ÂË˜¯È„‰
¯„Ò‰‰ ÆÈËÙ˘Ó‰ ¯„Ò‰‰ ˙‡ ˙ÂˆÓÓ ÔÈ‡ ‰Ï‡ ˙Â˙Â¯Á ˙Â‡¯Â‰˘ ‡Ï‡ ±¥±Æ˙ÂÈ‚‰‰ ˙·ÂÁÂ

Æ˙ÂÚÓ–È˙Ï·‰ ‰˙ÂÓÈÓÚÂ ‰˙Â˘ÈÓ‚ ÏÚ ±¥≤¨ÈÂÒÂ˜ ˙ÎÏ‰· Ô‚ÂÚÓ ¨ÂÓÚËÏ ¨¯˙Â ‡ÏÓ‰
ÔÈ· ÌÈÒÁÈ‰ ˙ÂÎ¯ÚÓ ˙‡ ÔÈÈÙ‡Ï ÌÈÈÂ˘Ú ˙ÂÙÈÙÎ—ÁÂÎ ÈÒÁÈ ÈÎ ÂÈ‡¯‰ Ì„Â˜‰ ˜ÏÁ·
Ô˙È˘ ÔÈÈÚ–˙ˆÂ·˜ ÏÎ˘ ‡È‰ ˙˘˜·˙Ó‰ ‰˜ÒÓ‰ Ì‡‰ Æ‰¯·Á· ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ
‰¯˘Ó‰–È‡˘Â Ï˘ ÌÈÂÓ‡ ˙·ÂÁ Ï˘ ‡˘ÂÓ Á¯Î‰· ‰È‰ ˙ÂÙÈÙÎ ˙„ÓÚ· ‰ÈÂˆÓÎ ‰˙Â‡¯Ï
‰È‰˙ ˙Â¯˜Ù‰Ï Í¯„‰ ¨ÁÂÎ‰ ÈÏÚ· ÏÚ ˙ÂÈ¯Á‡ ÏËÂ˙ ‡Ï Ì‡ ¨‰¯Â‡ÎÏ øÌÈ¯Á‡ ÁÂÎ ÈÏÚ·Â
Á¯Î‰· ˙¯¯Â‚ ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÎ ÈÙÏÎ ˙ÂÈÏÈ·ËÂ‡˜‡ Ï˘ ¯Ë˘Ó ˙ÏË‰ ¨‡˜Ú ‡„ Æ‰¯ˆ˜

ÆÔ˜ÏÁ È·‚Ï ˙ÂÁÙÏ ÁÂÎ‰ ÈÏÚ· Ï˘ ÌÈÈÈÚ „Â‚È
¢Ì„˜˙Ó¢ ÌÈ˙ÈÚÏ ‰ÂÎÓ‰ ¨˙È‡˜È¯Ó‡‰ ˙Â¯ÙÒ· Ì¯Ê Á˙Ù˙‰ ÛÏÂÁ‰ ¯Â˘Ú·
¨Ì„È„Ï Æ¯ÎÊ‰ È˘Â˜‰ ÔÓ ÌÈÚ˙¯ ÌÈ‡ ÂÈ¯·Á ¯˘‡ ±¥≥¨(progressive corporate law)

                                            

˙ÂeÎÓ‰ ˙ÂÈÂÎÊ· ˘‚„‰ ˙‡ ˙ÂÓ˘ ‰ÏÎÏÎ· ‰Ó¯ÈÙ‰ ˙¯Â˙· ¯˙ÂÈ ˙Â˘È„Á ˙Â˘È‚ ¨ÔÎ‡ ±≥∏
˙ÂÎÊ‰ ¨ÂÈÈ‰„ ¨ÁÂÎÂ ‰ËÈÏ˘ ˙ÂÈÂÎÊ Ô„ÂÒÈ· ÔÈ‰˘ ¨(property rights) ¢ÔÈÈ˜ ˙ÂÈÂÎÊ¢
˙„ÓÂÚ‰ ‰Á‰‰ ÆÔÂÚ¯ÈÙ–˙eÏ„Á ˙Ú· ‰Ó¯ÈÙ‰ ÈÒÎ· ‰˘ÚÈÈ ‰Ó ¨Ï˘ÓÏ ¨ÚÂ·˜ÏÂ ËÈÏÁ‰Ï
‰ÏÂÚÙ–ÛÂ˙È˘Ï Í¯Âˆ‰ È„ ÔÓÈ‰Ó ÒÈÒ· ˜ÙÒÏ ÌÈÏÂÎÈ ÌÈ‡ ÌÈÊÂÁ˘ ‡È‰ ‰Ï‡ ˙Â˘È‚ „ÂÒÈ·
Oliver Williamson "Corporate Governance" 93 Yale L. J. ∫ÈÏÏÎ ÔÙÂ‡· ¨Â‡¯ ÆÈÏÎÏÎ

Æ±≥∑ ‰¯Ú‰· ÏÈÚÏ ÌÈË¯ÂÙÓ‰ ˙Â¯Â˜Ó‰ ˙‡ ÔÎÂ ¨(1984) 1197

®Á¢Ï˘˙© Á ÌÈËÙ˘Ó ¢˙ÂÈÓ‰ ÈÏÚ· ËÂÚÈÓ ˙˘˜· ÈÙÏ ‰¯·Á ˜Â¯ÈÙ¢ ‰Èßˆ˜Â¯Ù Â¯ÈËÏ‡Â‚ ±≥π
Æ±∑ ¨±≥

Æ≤∑∑ ßÓÚ· ¨¥± ‰¯Ú‰ ÏÈÚÏ ¨ÈÂÒÂ˜ ÔÈÈÚ ±¥∞
Æ‰Ó‡˙‰· ¨˙Â¯·Á‰ ˜ÂÁÏ ±π≥–Â ≤µ¥ ÌÈÙÈÚÒ ±¥±

Æ¥± ‰¯Ú‰ ÏÈÚÏ ¨ÈÂÒÂ˜ ÔÈÈÚ ±¥≤
Progressive Corporate Law (Boulder, Lawrence E. Mitchell ed., ∫Ï˘ÓÏ ¨Â‡¯ ±¥≥
1995); Lyman Johnson "Individual and Collective Sovereignty in the Corporate

Enterprise" 92 Colum. L. Rev. (1992) 2215; David Millon "Theories of the
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‰ÏÂÎÈ ÂÊ ˙Â·˘Á˙‰Â ¨ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÎ· ˙Â·˘Á˙‰ ˙·ÈÈÁÓ ˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡
ÈÏÎÏÎ‰ ÁÂ˙È‰ ˙‡ ÏÏÎ˘Ï ÌÈÒÓ‰ ˘È ¨‰Ï‡ ÌÈ¯·ÁÓ ˙ÓÂÚÏ ±¥¥Æ˜Â‰ „‡ ˙Â˘ÚÈ‰Ï ‰ÎÈ¯ˆÂ
ÌÈÚˆÂÓ‰ ÌÈÈÂÈÚ¯‰ ÌÈÏ„ÂÓ‰ Æ‰¯·Á· ÌÈÓÈÈ˜‰ ÁÂÎ‰ ÈÒÁÈ· ‰¯Î‰ È„È–ÏÚ ËÙ˘Ó‰ Ï˘
ÔÈ‡˘ ÍÎ·Â ¨‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÔÈ· ˙È„„‰‰ ˙ÂÏ˙· ˘¯ÂÙÓ· ÌÈ¯ÈÎÓ ÂÊ ‰ˆÂ·˜ È„È–ÏÚ
Ï‡ ÍÎÈÙÏ ˙ÈÙÂÓ ·Ï‰–˙ÓÂ˘˙ ÆÔ‰ÈÈ· ÌÈÒÁÈ‰ ˙‡ Ì‡ÂÏÓ· ¯È„Ò‰Ï ÌÈÊÂÁ Ï˘ ÌÁÂÎ·
Stout–Â Blair ∫˙Â„¯Ù ÌÈÎ¯„‰ Ô‡ÎÓ Æ‰¯·Á· ÈÊÎ¯Ó‰ ÁÂÎ‰ „˜ÂÓÎ ÒÙ˙‰ ¨ÔÂÈ¯ÂË˜¯È„‰
Ï˘ „È˜Ù˙‰ ˙ÒÈÙ˙ ·ÂˆÈÚ ‰¯˜ÈÚ˘ ¨˙ÈÏÓÈÈÓ ˙ÈËÙ˘Ó ˙Â·¯Ú˙‰· È„ ÈÎ ˙Â¯Â·Ò
Ï˘ ÔÈÈÚ ˙‡ ÌÏÂ‰ ÔÙÂ‡· ÔÂ·˘Á· ‡È·‰Ï ÂÏÈÎ˘È ÂÈ¯·Á˘ ÍÎ È„ÈÏ ‡È·‰Ï ¨ÔÂÈ¯ÂË˜¯È„‰
˙È˙¯ÂÒÓ‰ ˙È„˘Á‰ ‰„ÓÚ‰ ˙‡ Ë˜Â ¨Ô˙ÓÂÚÏ ¨Bainbridge–Â ±¥µª˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜
–È‡˘Â ˙Â·ÂÁ Ï˘ „ÈÁÈ ‡˘ÂÓÎ ˙ÂÈÓ‰ ÈÏÚ· ÏÚ ‰¯ÈÓ˘· Ï‚Â„Â ¨ÔÂÈ¯ÂË˜¯È„‰ ÈÙÏÎ

 ±¥∂Æ‰¯˘Ó‰

                                            

Corporation" 1990 Duke L. J. (1990) 201; Eric W. Orts "The Complexity and

Legitimacy of Corporate Law" 50 Wash. & Lee L. Rev. (1993) 1565; Symposium

"Corporate Irresponsibility: America's Newest Export?" 70 Geo. Wash. L. Rev.

˙È˙ÏÈ‰˜‰ ‰ÚÂ˙‰ ÌÚ ÈÏÏÎ ÔÙÂ‡· ÌÈ‰ÂÊÓ ‰Ê Ì¯ÊÏ ÌÈÎÈÈ˙˘Ó‰ ÌÈ·˙ÂÎ‰ Æ(2002) 890

ÌÂÁ˙· ‰ÓÂ„ ‰·È˙Î ‰Á˙Ù˙‰ ˙ÈËÙ˘Ó‰ ˙Â¯ÙÒ· ‰Ê Ì¯ÊÏ ÏÈ·˜Ó· ÆÈÂÈˆÚ È˙ÈÓ‡ ˙‚‰‰·
˙ÈÏÂ‰È ‰˘È‚ Á˙ÈÙ ¯˘‡ ¨Edward Freeman ‡Â‰ ‰Ê Ì¯Ê Ï˘ ËÏÂ·‰ Â¯·Â„ ÆÌÈ˜ÒÚ‰ Ï‰œÓ
R. Edward ∫Ï˘ÓÏ ¨Â‡¯ ÆStakeholder Theory ‰ÈÂ¯˜‰ ¨˙Â·Â¯Ó ÔÈÈÚ–˙ÂˆÂ·˜Ï ˙ÈÏÏÂÎ
Freeman Strategic Management: A Stakeholder Approach (1984); Thomas

Donaldson & Lee E. Preston "The Stakeholder Theory for the Corporation:

Concepts, Evidence, Implications" 20 Acad. Mgmt. Rev. (1995) 65; Ronald K.

Mitchell, Bradley Agle & Donna J. Wood "Toward a Theory of Stakeholder

Identification and Salience: Defining the Principle of Who and What Really

Licht, supra note ∫Â‡¯ ¨È˙¯Â˜È· ÔÂÈ„Ï ÆCounts" 22 Acad. Mgmt. Rev. (1997) 853

Æ55

Marleen A. O'Connor "Restructuring the ∫Ì‚ Â‡¯ ÆOrts, ibid, at p. 1581 ∫Â‡¯ ±¥¥
Corporation's Nexus of Contracts: Recognizing a Fiduciary Duty to Protect

ÆDisplaced Workers" 69 N.C. L. Rev. (1991) 1189, 1259

Margaret M. Blair & Lynn A. Stout "A Team Production Theory of Corporate ∫Â‡¯ ±¥µ
Law" 85 Va L. Rev. (1999) 247; Lynn A. Stout & Margaret M. Blair "Trust,

Trustworthiness, and the Behavioral Foundations of Corporate Law" 149 U. Pa. L.

Rev. (2001) 1737; Margaret M. Blair & Lynn A. Stout "Director Accountability

and the Mediating Role of the Corporate Board" 79 Wash. U. L. Q. (2001) 403

Stephen M. Bainbridge "Director Primacy: The Means and Ends of Corporate ∫Â‡¯ ±¥∂
Governance" 97 Nw. U. L. Rev. (2003) 547; Stephen M. Bainbridge "Director

Primacy in Corporate Takeovers: Preliminary Reflections" 55 Stan. L. Rev. (2002)

791; Stephen M. Bainbridge "The Board of Directors as Nexus of Contracts" 88

ÆIowa L. Rev. (2002) 1
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˙˜ÂÏÁÓ‰ È˘¯Â˘ ∫„ ˜¯Ù

ÈËÈÏÂÙ‰ „·Â¯‰ ∫ÁÈ˙Ù Æ±

Berle Ï˘ Ì‰ÈÓÈ ÔÓÏ ‰˘ ÌÈÚ·˘ ÂÙÏÁ ‡Ï ÂÏÈ‡Î ‰Ó„ ‰Î „Ú ÌÈ¯·„‰ ‡¯˜ÓÏ
ÌÈ¯·ÁÓ Â‡ˆÓ˘ ÍÎ È„Î „Ú — ˘„˘„Ó ¨˙Â¯ÙÒ· Ô‰Â ‰˜ÈÒÙ· Ô‰ ¨ÈËÙ˘Ó‰ ÁÈ˘‰ ÆDodd–Â
ÚÎ˘Ó ÈËÙ˘Ó ¯„ÒŒ‰ ·ˆÚÏ ‰ÂÂ˜˙ ‰˙ÈÈ‰ Ì‡ ±¥∑Æ‡¯ÊÏ „Ú ‰Â„È ¯·Î ‰È‚ÂÒ‰ ÈÎ ÌÈÒ¯Â‚‰
¯˘Ù‡Ó ÌÂÁ˙· ÈÁÎÂ‰ Ú„È‰ ·ˆÓ Æ‰¯˜ÈÚ· ‰ÊÂ‚ ÂÊ ‰ÂÂ˜˙ ¨ÈÏÎÏÎ ÁÂ˙È ÍÓÒ–ÏÚ ‰È‚ÂÒÏ
˙ÂÂÈÏÚ· ÌÈÏ‚Â„‰ ÆÌ˙„ÓÚ· ÌÈÎÓÂ˙‰ ÌÈ˜ÂÓÈ ÏÚ ÚÈ·ˆ‰Ï ˙ÂÂ˘‰ ˙Â„ÓÚ· ÌÈ˜ÈÊÁÓÏ
Ï˘ ˙ÈËÒÈÂË¯ÂÙÂ‡ ˙Â‚‰˙‰Ï ‚ÈÈÒ ÌÈ˘Ï Á¯Î‰‰ ÏÚ ÂÚÈ·ˆÈ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ˙ËÏÁÂÓ
ÏÏ˜˘Ï Ì‰ÈÏÚ ‡‰È Â·˘ ·ˆÓ· ÌÈÙ‰ È˘‡ ˙·ˆ‰· ‰ÂÓË‰ ‰ÎÒ‰ ÏÚÂ ¨ÌÈÙ‰ È˘‡
‰˙ÂÒÁ· ¯˘‡ ¨˙ÂÓÈÓÚ ¯ÂˆÈÈ ¯·„‰ ¨Ì„È„Ï ÆÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ Ï˘ ÌÈÒ¯ËÈ‡ ¯È„˙ ÔÙÂ‡·
˙ÂÓÈÓÚ‰ ¨ÂÊ ‰˘È‚ ÈÙÏ Æ˙ÂÈÓ‰ ÈÏÚ· ˙Ú¯Ï ¯˜ÈÚ· — ‰Ú¯Ï ÌÁÂÎ ˙‡ ÌÈÙ‰ È˘‡ ÂÏˆÈ
–„ÂÓÚ˘ ÍÎ ÏÚ ÂÚÈ·ˆÈ ˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡· ÌÈÏ‚Â„‰ ¨‰Ê ˙ÓÂÚÏ Æ˘˘Á ˙¯ˆÂÈ
ÏÚ ·ˆÈ ®˙È¯ÂÈ˘‰ ‰ÚÈ·˙‰ ÔÂÈÚ¯© ˙ÂÈÓ‰ ÈÏÚ· ˙ÂÂÈÏÚ Ï˘ ÔÂ¯˜ÈÚ· ÍÓÂ˙‰ ÍÂÂ˙‰
Í¯Âˆ ‰ÚÈ·Ó ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ÁÂÎ ÈÒÁÈ· ‰¯Î‰‰ ÆÌÈÚÂÚ¯ ÌÈÈÂÈÚ ˙Â„ÂÒÈ
˙‡ ‰ÂÂÏÓ‰ ˙ÂÓÈÓÚ‰Â ÔÈÈÚ‰–˙ÂˆÂ·˜ ÈÂ·È¯ ¨‰Ï‡ ÌÈ¯·Â„ ÈÈÚ· ÆÔ‰· ·˘Á˙‰Ï
‰˘È‚ ÈÙÏ ÆÈÂˆ¯Â ÈÏÓ¯Â ÌÈ¯·„–·ˆÓ ÌÈÙ˜˘Ó ‡Ï‡ ¨ÌÂÈ‡ ÌÈ·ÈˆÓ ÌÈ‡ ÔÓÈÚ ˙Â„„ÂÓ˙‰‰

Æ‰ÂÂ˜˙ ˙¯ˆÂÈ ˙ÂÓÈÓÚ‰ ¨ÂÊ
‚ÂÂÈÒ ÈÙÏ ±¥∏Æ˙ÈËÈÏÂÙ ˙˜ÂÏÁÓÎ ÌÚÙ ‡Ï ‰¯‡Â˙ ‰¯·Á‰ ˙ÂÈÏÎ˙ ¯·„· ˙˜ÂÏÁÓ‰
Ô˙È ±¥π¨ÌÊÈÏ¯·ÈÏ ˙ÓÂÚÏ ˙Â¯Ó˘ Â‡ ¨ÈËÈÏÂÙ Ï‡Ó˘ ˙ÓÂÚÏ ÈËÈÏÂÙ ÔÈÓÈÏ Ò‚ È„ÓÓ–„Á
¨˙ÂÈ¯Ó˘–˙ÂÈÓÈ ˙Â„ÓÚ ˙Ù˜˘ÓÎ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ· ˙Ï‚Â„‰ ‰˘È‚‰ ˙‡ ‚ÂÂÒÏ

                                            

Henry N. Butler & Fred S. McChesney "Why They Give at the Office: ∫Â‡¯ ±¥∑
Shareholder Welfare and Corporate Philanthropy in the Contractual Theory of the

Corporation" 84 Cornell L. Rev. (1999) 1195, 1195 ("For centuries legal,

political, social, and economic commentators have debated corporate social

Æresponsibility ad nauseam")

Æ≥±π—≥±∏ ßÓÚ· ¨¥¥ ‰¯Ú‰ ÏÈÚÏ ¨‰Èßˆ˜Â¯Ù ¨Ï˘ÓÏ ¨Â‡¯ ±¥∏
Ï‡Ó˘ ˙ÓÂÚÏ ÈËÈÏÂÙ ÔÈÓÈÏ ¨Ï˘ÓÏ — È„ÓÓ–„Á Á˙ÙÓ ÈÙÏ ˙ÂÈËÈÏÂÙ ˙Â„ÓÚ ‚ÂÂÈÒ ±¥π
¯¯ÂÚ˙Ó È˙‡ÂÂ˘‰ ¯˜ÁÓ· ÆÌÂÁ˙· ÌÈ˜ÒÂÚ‰ ÌÈ¯˜ÂÁ ÈÈÚ· È„Ó ÈÁË˘Ï ·˘Á — ÈËÈÏÂÙ
˙ÂÈÂ˘Ú ¢Ï‡Ó˘¢Î Â‡ ¢ÔÈÓÈ¢Î ˙Â‚ÂeÒÓ‰ ˙Â„ÓÚ‰ Ï˘ ˙Â¯„‚‰‰˘ ‰„·ÂÚ‰ ÁÎÂÏ ÛÒÂ È˘Â˜
ÆÔÂ˘‡¯ ·Â¯È˜Î ˙ÂÁÙÏ ¨ÁÂÂ¯ È„ÓÓ–„Á‰ ‚ÂÂÈÒ‰ ¨ÔÎ–ÈÙ–ÏÚ–Û‡ Æ‰È„ÓÏ ‰È„ÓÓ ˙Â˙˘‰Ï
Shalom H. Schwartz "Value Priorities and Behavior: Applying a ∫Â‡¯ ¨ÔÂÈ„Ï
Theory of Integrated Value Systems" in Ontario Symposium on Social and

Personality Psychology: Values (New Jersey, Clive Seligman, James M. Olson &

Mark P. Zanna eds., 1996) 1; Donald R. Kinder "Opinion and Action in the Realm
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˙‡Ë·ÓÎ — ˙Â·Â¯Ó ÔÈÈÚ–˙ÂˆÂ·˜ ÈÙÏÎ ˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡· ˙Ï‚Â„‰ ‰˘È‚‰ ˙‡Â
ÈÓ¯Â‚ ÔÈ· ˙Â˜ÒÚÂ ˙ÂÈËÈÏÂÙ ˙Â„ÓÚ˘ ˜ÙÒ ÏÎ ÔÈ‡ ±µ∞ÆÈÏ¯·ÈÏ‰ Ï‡Ó˘‰ ‰ÁÓ Ï˘ ˙Â„ÓÚ
¯Ë˘Ó ÏÚ ˘ÏÂÁ‰ ÈËÙ˘Ó‰ ¯Ë˘Ó‰ Ï˘ Â·ÂˆÈÚ· ÈÊÎ¯Ó Ì¯Â‚ ÔÎ‡ ÌÈ‰ ÌÈÈËÈÏÂÙ ÁÂÎ
‡Â·Ï ˙ÂÏÂÎÈ ˙ÈÁÎÂ‰ ˙ÓÈÂÒÓ‰ ‰È‚ÂÒ‰ ÏÚ ˙ÂÈËÈÏÂÙ ˙ÂÚÙ˘‰ ±µ±Æ˙Â·¯ ˙ÂÈ„Ó· ˙Â¯·Á‰
˙Â·˘Á˙‰‰ ¨Ï˘ÓÏ ¨‰ÈÓ¯‚· Æ˙Â¯·Á‰ ÈÈ„Ó ˜ÏÁÎ ˙ÂÒÙ˙‰ ˙Â‡¯Â‰· ÈÂËÈ· È„ÈÏ
Ì‚ÂˆÈÈ· Ô‰Â ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙¯„‚‰· Ô‰ ˙Ù˜˙˘Ó ‰¯·Á· ÌÈ„·ÂÚ‰ Ï˘ Ò¯ËÈ‡·
˙‡ ÔÊ‡Ï ÌÈÈÂ˘Ú ÌÈ¯Á‡ ÔÈ„ ÈÓÂÁ˙ ¨‰ÈÏ‚‡· ÔÂ‚Î ¨ÌÈ¯Á‡ ÌÈ¯˜Ó· ÆÁ˜ÙÓ‰ ÔÂÈ¯ÂË˜¯È„·

 ±µ≤ÆÌÈ¯ˆ‰ ˙Â¯·Á‰ ÈÈ„ ¯„‚· ˙ÂÈÓ‰ ÈÏÚ·Ï ˙˙È‰ ‰¯Â¯·‰ ‰Ù„Ú‰‰
–˙È˙‡ ˙˜ÂÏÁÓÎ ¯˙ÂÈ ˙„ÂÚÓ ‰Ò¯‚· Â‡ — ‡„È¯‚ ˙ÈËÈÏÂÙÎ ˙˜ÂÏÁÓ‰ ˙ÒÈÙ˙ ÌÏÂ‡
Ï˘ ‰˙ÓÂ¯˙ ¯˜ÈÚ Æ„·Ï· ˙Ï·‚ÂÓ ‰„ÈÓ· ˙ÈËÙ˘Ó‰ ‰È‚ÂÒ· ÔÂÈ„‰ ˙‡ ˙Ó„˜Ó — ˙È¯ÒÂÓ
˙Â¯·Á· ˙ÂÁÙÏ ¨˙˜ÂÏÁÓ· ˙ÂÚ·ÂÓ‰ ˙ÂÂ˘‰ ˙Â„ÓÚÏ ‰ÈˆÓÈËÈ‚Ï Ô˙Ó· ‡Â‰ ÂÊ ‰ÒÈÙ˙
„·Â¯‰ ÔÓ ÌÈ˜ÂÈ ÔÎ‡ ˙˜ÂÏÁÓ‰ Ï˘ ‰È˘¯Â˘ Ì‡ ÔÎ˘ ÆÈËÈÏÂÙ ÌÊÈÏ¯ÂÏÙ· ˙ÂÏ‚Â„‰
Û˜˘Ó ˜¯ ‡Ï‡ ¨¢ÈÂ‚˘¢ „ÂÚ ÂÈ‡ ¨ÈÂÓÏ‡ ÏÏÎÏ „‚ÂÓ‰ ¨ÈÂÏÙ ÈËÙ˘Ó ÏÏÎ ÈÊ‡ ¨ÈËÈÏÂÙ‰
¯„ÒŒ‰ ÈÎ ‰ÚË· ¯ÈÚÒÓ ˘Â„ÈÁ ÌÂÈÎ ‡ÂˆÓÏ ‰˘˜ ÍÎÏ ¯·ÚÓ ÌÏÂ‡ Æ˙¯Á‡ ˙ÈÎ¯Ú ‰„ÓÚ
ÆÌÈÈËÈÏÂÙ ÁÂÎ ÈÓ¯Â‚ ÔÈ· ˙ÂÁÂÎ ÈÒÁÈ Û˜˘Ó ˙ÓÈÂÒÓ ‰ÙÂ˜˙· ˙ÈÂÏÙ ‰È„Ó· ÈËÙ˘Ó
— ÚÎ˘Ó ÔÙÂ‡· ˙Â‡¯‰Ï Ô˙È Ì‡ ÆÈÂÈ˘ ÔÂÚË ÈËÙ˘Ó‰ ¯„Ò‰‰ Ì‡ ‡È‰ ˙Ï‡˘‰ ‰Ï‡˘‰
Ô˙È ÈÊ‡ ¨˙ÂÓÈÂÒÓ ˙Â„Â˜· ÈÂ˜Ï ÈÁÎÂ‰ ¯„Ò‰‰ ÈÎ — ÈÏÎÏÎ ÁÂ˙È ˙ÂÚˆÓ‡· ¨Ï˘ÓÏ
¢ÈËÈÏÂÙ ÔÈÈÚ· ¯·Â„Ó¢ ÈÎ ‰ÚË‰ ¨˙ÈÂ¯˜Ú ‰ÈÁ·Ó ÆÂÈÂÈ˘Ï ÈËÈÏÂÙ Ô˙ÓÂ–‡˘Ó ÌÈÈ˜Ï
Ì‡ Ì‚ ÚÈ‚ ‰‰Ê ‰˜ÒÓÏ ÆÂÙÂÒ ˙‡ ‡ÏÂ ¨‰Ó¯ÂÙ¯ ˙‡¯˜Ï ÁÈ˘‰ Ï˘ Â˙ÏÈÁ˙ ˙‡ ˙ÓÒÓ
ÌÈÈ˜Ï Ô˙È ÈÎ ÚÏ·ÂÓ· ‰ÚÈÓ˘Ó ÂÊÎ ‰ÈÈ‡¯ Æ˙È˙‡ ˙˜ÂÏÁÓÎ ‰È‚ÂÒ· ˙˜ÂÏÁÓ‰ ˙‡ ‰‡¯�
Ï˘ ÚÂÎ˘Ï ÚÈ‚‰Ï ÔÂÈÒÈ ÍÂ˙Ó ¨ÌÈÓÎÒÂÓ ÌÈÈ˙‡ „ÂÒÈ–˙ÂÂ¯˜Ú ÏÚ ÒÒÂ·Ó‰ ¨È˙Â‚‰ ÁÈ˘

 ±µ≥ÆÌÈ„„ˆ‰ „Á‡

of Politics" in Handbook of Social Psychology (Boston, 4th ed. by Daniel T.

ÆGilbert, Susan T. Fiske & Gardner Lindzey, 1998) 778

Michael Bradley & others "The Purposes and Accountability of the ∫Â‡¯ ±µ∞
Corporation in Contemporary Society: Corporate Governance at a Crossroads" 62

‰Ï‡ ˙ÂÏÂÎÒ‡· ÌÈÓÈÂÒÓ ÌÈ¯·Â„ ˙ÂÁÙÏ ÆLaw & Contemp. Prob. (1999) 9, 41–44

Stephen M. Bainbridge ∫Ï˘ÓÏ ¨Â‡¯ Æ‰ÊÎ ÈËÈÏÂÙ ‚ÂÂÈÒ ÈÙÏ ÌÓˆÚ ˙‡ ÌÈ‚ÈÈ˙Ó
"Community and Statism: A Conservative Contractarian Critique of Progressive

ÆCorporate Law Scholarship" 82 Cornell L. Rev. (1997) 856

Mark J. Roe Strong Managers, Weak Owners: The Political Roots of ∫Â‡¯ ±µ±
American Corporate Finance (Princeton, 1994); Mark J. Roe Poli t ical

ÆDeterminants of Corporate Governance (Oxford, 2003)

Â‡¯ ¨‰Ê ¯˘˜‰· Ï‡¯˘È· ·ˆÓ· ÔÂÈ„Ï ÆArmour, Deakin & Konzelmann, supra note 98 ±µ≤
Æ±±π ‰¯Ú‰ ÏÈÚÏ ¨ÔÙ˘˜Â·

‰·¯ ˙Â„‚˙‰ ¯¯ÂÚÏ ‰ÏÂÏÚ ¯ÒÂÓÂ ‰˜È˙‡ Ï˘ ˙ÂÏ‡˘· ‰˜ÒÚ ˙ÈÈ˘Ú˘ ˙Â„Â‰Ï ˘È ÈÎ Û‡ ±µ≥
Æ‡„È¯‚ ˙ÈËÈÏÂÙÎ ˙‚ˆÂÓ‰ ‰˜ÒÚ ˙ÈÈ˘ÚÓ ¯˙ÂÈ
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˜ÂÓÚ ÌÈÚÈ‚Ó ‰¯·Á‰ ˙ÂÈÏÎ˙ ÏÚ ˙˜ÂÏÁÓ‰ Ï˘ ‰È˘¯Â˘ ÈÎ ‰‡¯Ó ‰ÓÈ˘¯‰ Ï˘ ‰Ê ˜¯Ù
Ô˙ÂÈÁ ˙‡ ˙Â˜ÂÈ ‰Ê ÁÂÎÈÂÂ· ÌÚÙ ¯Á‡ ÌÚÙ ˙Â‚ˆÂÓ‰ ˙Â„ÓÚ‰ ÆÈËÈÏÂÙ‰ „·Â¯‰ ÔÓ ¯˙ÂÈ
ÏÎ· ¨ÈÏÏÎ ÔÙÂ‡· ÂÈÈÁ· Ë¯Ù‰ ˙‡ ÌÈÁÓ‰ ÌÈÎ¯Ú· ¯˙ÂÈ· ÌÈÈ„ÂÒÈ ÌÈÈ˘È‡–ÔÈ· ÌÈÏ„·‰Ó
ÌÈÈ˘È‡–ÔÈ· ÌÈÏ„·‰Ï Ì¯Â˙· ÌÈ¯Â˘˜ ‰Ï‡ ÌÈÏ„·‰ Æ˙ÂÈËÈÏÂÙ ˙ÂÏ‡˘· ˜¯ ‡ÏÂ ¨‰ÙÈ ¯˘‡

ÆÌÈÈ˜‰ Ú„ÈÓ‰ ¯Â‡Ï ‰„ÓÚ ˘Â·È‚Ï ÌÈÎ¯„·Â Ú„ÈÓ ÌÚ ˙Â„„ÂÓ˙‰·

ÌÈÈ˘È‡ ÌÈÎ¯Ú Ï˘ Ï„ÂÓ Æ≤

Ï„ÂÓ Ë¯ÙÓ ‰ÓÈ˘¯‰ Ï˘ ‰Ê ˜ÏÁ ¨Ô„ ‰È‚ÂÒ‰ Ï˘ ÌÈÈ‚ÂÏÂÎÈÒÙ‰ ÌÈË·È‰· ÔÂÈ„Ï ÒÈÒ·Î
ÌÈ¯„‚ÂÓ ÌÈÎ¯Ú ±µ¥Æı¯ÂÂ˘ ÌÂÏ˘ È„È–ÏÚ Á˙et˘ ÈÙÎ ¨˙È˘È‡‰ ‰Ó¯· ÌÈÎ¯Ú Ï˘ ÈË¯Â‡È˙
‰Î¯Ú‰Ï ¨˙ÂÏÂÚÙ ˙¯ÈÁ·Ï ‰„ÈÓ–˙ÂÓ‡ ÌÈÈ˙¯·Á ÌÈ˜Á˘Ï ˙Â˘Ó˘Ó‰ ÈÂˆ¯‰ Ï˘ ˙Â‚˘Ó‰Î
ÌÈ‚˘ÂÓ ÌÈ‰ ÌÈÎ¯Ú ±µµÆ˙ÂÎ¯Ú‰ Â‡ ÌÈ˘ÚÓ Ï˘ ‰˜„ˆ‰Ï Â‡ ‰˜Ó‰ÏÂ ¨ÌÈÚÂ¯È‡Â ÌÈ˘‡ Ï˘
ÌÈÈÂ˘Ú ÌÈÎ¯Ú Ì˙Â‡ Æ˙ÂÈˆ‡ÂËÈÒ Ï˘ ·Á¯ ÔÂÂ‚Ó· ˙ÈÂ¯˜Ú ‰ÚÈ‚ Ì‰Ï ˘È˘ ÌÈË˘ÙÂÓ
·Â˘Á Ë·È‰ ÆÌÈÈ¯Â·Èˆ‰ ÌÈÈÁÏÂ ¨ÌÈ˜ÒÚ ÏÂ‰ÈÂ ‰„Â·ÚÏ ¨‰ÁÙ˘Ó‰ ÈÈÁÏ ÌÈÈËÂÂÏ¯ ˙ÂÈ‰Ï
¯˘‡Î ∫˙Â˘ÂÁ˙ ‰ÂeÏÓ ÌÈÎ¯Ú Ï˘ ‰ÏÚÙ‰ Æ‡„È¯‚ ÌÈ¯˜ ˙ÂÂÈÚ¯ Ì‰ ÔÈ‡˘ ‡Â‰ ÌÈÎ¯Ú Ï˘
‰ÂeÏÓ ¯·„‰ ¨ÈÂÏÙ Í¯Ú ÌÚ ®ÈÏÂÎÂ ‰Ú„ ¨‰ÏÂÚÙ© ÌÈÂÒÓ ‡˘Â Ï˘ ˙È‚˘ÂÓ ˙ÂÈ·˜Ú ˘È

Æ˙ÈÏÈÏ˘ ‰˘ÂÁ˙ ‰ÂeÏÓ ¯·„‰ ¨È‚˘ÂÓ „Â‚È ˘È ¯˘‡ÎÂ ª˙È·ÂÈÁ ‰˘ÂÁ˙
·ˆÈ Ì„‡ ÏÎ˘ ˙ÂÈ„ÂÒÈ‰ ˙ÂÈ‚ÂÒÏ ÌÈÒÁÈÈ˙Ó ˙È˘È‡‰ ‰Ó¯· ÌÈÎ¯Ú Ï˘ ÌÈÏ„ÂÓ

                                            

Shalom H. Schwartz "Universals in the Content and Structure of Values: ∫Â‡¯ ±µ¥
Theoretical Advances and Empirical Tests in 20 Countries" in Advances in

ÆExperimental Social Psychology (New York, M. Zanna ed., 1992) Vol. 25, 1

Peter B. Smith & Shalom H. Schwartz "Values" in ∫ÏÚ ÒÒÂ·Ó ÔÏ‰Ï ¯Â‡È˙‰
Handbook of Cross-Cultural Psychology (Boston, 2nd ed. by John W. Berry,

ÈÂÈÚ‰ ÔÂÈ„‰˘ ÔÂÂÈÎÓ ÆMarshall H. Segall & Cigdem Kagitcibasi, 1997) Vol. 3, 77

¨ÌÈ¯Á‡ ÌÈ·Â˘Á ÌÈ¯˜ÁÓ Æ‰Ê Ï„ÂÓ ˜¯ ÔÏ‰Ï ¯‡Â˙È ¨ı¯ÂÂ˘ Ï˘ Ï„ÂÓ‰ ÏÚ ÍÓ˙ÒÓ Í˘Ó‰·
¨ÌÊÈ·ÈË˜ÏÂ˜Ï ÌÊÈÏ‡Â„ÈÂÂÈ„È‡ ÔÈ· ‰Á·‰‰ ÏÚ ÒÒ·˙Ó‰ ¨Harry Triandis Ï˘ ‰Ê Ë¯Ù·Â
Harry C. Triandis ∫ÈÏÏÎ ÔÙÂ‡· ¨Â‡¯ ÆSmith & Schwartz, ibid ∫Ïˆ‡ ‡Â‰ Ì‚ ¯˜Ò
ÔÈ· ‰Á·‰‰ ÈÎ ¯ÈÚ ÆIndividualism and Collectivism (Boulder,  1995)

–ÈÙ–ÏÚ–Û‡ ÆÌÈÂ˘ ÌÈ¯˘˜‰· ‰¯·Á‰ ÈÚ„Ó· „Â‡Ó ˙ÁÂÂ¯ ÌÊÈ·ÈË˜ÏÂ˜Ï ÌÊÈÏ‡Â„ÈÂÂÈ„È‡
¯Â˜Ó ¨¯˙È‰ ÔÈ· Æ˙ÂÈÚ· ‰ÓÎ ¯¯ÂÚÓ ÂÊ ‰Á·‰· ˘ÂÓÈ˘‰ ÌÈÈ˘È‡ ÌÈÎ¯Ú Ï˘ ¯˘˜‰· ¨ÔÎ
˙È˘È‡‰ ‰Ó¯‰ È·‚Ï Æ˙È˘È‡‰ ‡ÏÂ ¨®societal© ˙È˙¯·Á‰ ‰Ó¯‰ Ï˘ ÁÂ˙È· ‡Â‰ ‰Á·‰‰
‰Á·‰‰ ¯˘‡Ó ˙ÂÁÙ ‰·¯‰ ˙ÂÈ·ÈËÈ‡ÂËÈ‡ ‰˘Ó–˙ÂÁ·‰ ˙¯ÈˆÈ· Í¯Âˆ ˘È ÈÎ ¯¯·˙‰

Æ˙ÈÒÈÒ·‰
Clyde Kluckhohn "Value and Value Orientations in the Theory ∫ÈÏÏÎ ÔÙÂ‡· ¨Â‡¯ ±µµ
of Action" in Toward a General Theory of Action (Cambridge, Mass., Talcott

Parsons & Edward A. Shils, eds., 1951) 383; Milton Rokeach The Nature of

ÆHuman Values (New York, 1973)
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ÌÈ‚ˆÈÈÓ‰ ¨®ÌÈÈÂÈˆÂÂÈËÂÓ© ÌÈÈ˙ÚÈ⁄‰ ÌÈ„ÚÈÎ ÌÈÎ¯Ú ¯È„‚Ó ı¯ÂÂ˘ Ï˘ Ï„ÂÓ‰ ¨ÍÎ ÆÔ‰ÈÙÏ
ÌÚ ‰Èˆ˜‡¯ËÈ‡‰ ÌÂ‡È˙ ¨ÌÈÈ‚ÂÏÂÈ· ÌÈÎ¯ˆ© È˘Â‡‰ ÌÂÈ˜‰ Ï˘ ÌÈÈÏÒ¯ÂÂÈÂ‡‰ ÌÈÎ¯ˆ‰ ˙‡
˙Î¯Ú‰·Â Ì‰È˙ÂÏÂÚÙ ˙¯ÈÁ·· ÌÈÎ¯„ÂÓ ÌÈË¯Ù‰ ¨ÂÊ ‰˘È‚ ÈÙÏ Æ®˙ÂˆÂ·˜· „Â˜Ù˙ ¨‰¯·Á‰
ÆÌÈÈÂˆ¯Î ÈÏÏÎ ÔÙÂ‡· Ì‰Ï ÌÈ‡¯‰ ÌÈ‚˘ÂÓ‰ ÌÚ ÂÏÏ‰ Ï˘ ‰Ó‡˙‰‰ ˙„ÈÓ È„È–ÏÚ ‰·È·Ò‰
¨ÌÈÈÏÒ¯ÂÂÈÂ‡ ÌÈÎ¯Ú ‰¯˘Ú Ï˘ ˙Î¯ÚÓ ¯‡˙Ï Ô˙È ÔÎ‡ ÈÎ ÂÏÚ‰ ı¯ÂÂ˘ Ï˘ ÂÈ¯˜ÁÓ
Ë¯ÙÓ ± ÁÂÏ ±µ∂ÆÌÏÂÚ· ˙ÂÂ˘ ˙Â¯·Á· ˙È˘È‡–ÔÈ· ‰‡ÂÂ˘‰· ‰‰Ê ÌÎÂ˙˘ ÌÈÎ¯Ú ¨¯ÂÓ‡Ï

ÆÌ˙Â‡ ÌÈÙ˜˘Ó‰ ÌÈÓÈÂÒÓ ÌÈÎ¯Ú ÈËÈ¯Ù ÔÎÂ ÌÈÈÒÈÒ·‰ ÌÈÈÏÒ¯ÂÂÈÂ‡‰ ÌÈÎ¯Ú‰ ˙¯˘Ú ˙‡
ÌÈÓÈÈ˜ ÌÈÂ˘‰ ÌÈÎ¯Ú‰ ÔÈ·˘ ‡È‰Â ¨˙ÈÈÚÓ ‰ÂÎ˙ ˘È ı¯ÂÂ˘ Ï˘ ÌÈÎ¯Ú‰ Ï„ÂÓÏ
‰Ê ÌÈ·Â¯˜ ÌÈÎ¯Ú ∫ÏÂ‚ÈÚ· ÌÈÁÏÙÎ ·Èˆ‰Ï Ô˙È ÌÈÎ¯Ú‰ ˙¯˘Ú ˙‡ ÆÌÈÈ‚˘ÂÓ ÔÈÏÓÂ‚–ÈÒÁÈ
ÌÈ„‚ÂÓ ÌÈÎ¯Ú ÂÏÈ‡Â ªÏÂ‚ÈÚ‰ ÍÂ˙· ÌÓÂ˜ÈÓ· ‰ÊÏ ‰Ê ÌÈÎÂÓÒ Ì‚ ˙È‚˘ÂÓ ‰ÈÁ·Ó ‰ÊÏ
ÈÎ¯Ú· „ÁÂÈÓ ˘‚„ ÌÈÓ˘‰ ÌÈ˘‡ ¨‰Ó‚Â„Ï ÆÏÂ‚ÈÚ‰ ÍÂ˙· ‰Ê „‚Î ‰Ê ÌÈ·ˆÈ ˙È‚˘ÂÓ
ÔÁÏÒ ¨¯ÊÂÚ© ·Ï–˙e·È„ Ï˘ ÌÈÎ¯Ú Ì‚ ˘È‚„‰Ï ÂËÈÈ ®ÔÂÈÂÂ˘ ¨È˙¯·Á ˜„ˆ© ÌÊÈÏÒ¯ÂÂÈÂ‡
ÌÈ¯‡Â˙Ó ‰Ï‡ ÔÈÏÓÂ‚–ÈÒÁÈ Æ˙eÈ‚˘È‰ ÔÂ‚Î ¨ÌÈ„‚ÂÓ ÌÈÎ¯Ú Ï˘ Ì˙Â·È˘Á· Ï˜‰ÏÂ ¨®ÈÏÂÎÂ

Æ± ¯ÂÈ‡· ÈÙ¯‚ ÔÙÂ‡·
˙‡ ¯‡˙Ï Ô˙È ÈÎ ‰Ï‚Ó ¯‡Â˙Ó‰ Ï„ÂÓ‰ ˙‡ Â·È‰ ¯˘‡ ÌÈÂ˙‰ Ï˘ ÛÒÂ ÁÂ˙È
ÌÈ„ÓÓ Æ®‰ÊÏ ‰Ê ÌÈÈÎ‡© ÌÈÈÏÂ‚Â˙¯Â‡ ÌÈ„ÓÓ È˘ ˙ÂÚˆÓ‡· ÌÈÂ˘‰ ÌÈÎ¯Ú‰ ÔÈ· ÌÈÒÁÈ‰
„ÓÈÓ‰ ÆÌÈÎ¯Ú‰ ÔÈ· Ï„·‰Â Û˙Â˘Ó‰ Ï˘ ¯Â‡È˙· ¯˙ÂÈ ‰‰Â·‚ ‰ÏÏÎ‰ ˙Ó¯ ÌÈÙ˜˘Ó ‰Ï‡
self-enhancement versus self-) ¢˙ÏÂÊÏ ‰‚‡„ ˙ÓÂÚÏ ÈÓˆÚ ÌÂ„È˜¢ ‰ÂÎÓ‰ ¨ÔÂ˘‡¯‰
Ï˘ ÌÈÎ¯Ú ˙ÓÂÚÏ ˙eÈ‚˘È‰Â ÁÂÎ Ï˘ ÌÈÎ¯Ú ‰Ê „‚Î ‰Ê „ÈÓÚÓ (transcendence
conservation) ¢ÈÂÈ˘Ï ˙eÁÈ˙t ˙ÓÂÚÏ ¯ÂÓÈ˘¢ ¨È˘‰ „ÓÈÓ‰ Æ·Ï–˙e·È„Â ÌÊÈÏÒ¯ÂÂÈÂ‡
¨ÔÂÁËÈ· ˙ÓÂÚÏ ‰ÈÈ¯‚Â ˙ÈÓˆÚ ‰ÂÂÎ‰ Ï˘ ÌÈÎ¯Ú „È‚Ó (versus openness to change
ÌÂ„È˜ Ï˘ ÌÈÎ¯Ú ÌÚ ÈÂÈ˘Ï ˙eÁÈ˙t Ï˘ ÌÈÎ¯Ú ·Ï˘Ó ÌÊÈÂ„‰ Í¯Ú‰ Æ˙¯ÂÒÓÂ ˙eÓ‡Â˙
ÒÁÈ· ·¯ ÔÂÈÓ„ ‡ˆÓ ÌÏÂÚ· ˙ÂÂ˘ ˙ÂÈ„ÓÓ ÌÈÏ‡˘ ˙ÂˆÂ·˜ ·¯˜· ÈÎ ÔÈÈˆÏ ·Â˘Á ÆÈÓˆÚ
ÌÈ·Â˘ÁÎ ÏÏÎ–Í¯„· Â‚¯Â„ ˙ÏÂÊÏ ‰¯ÊÚ‰ ÈÎ¯Ú Æ¯˙ÂÈ ÌÈ·Â˘Á ÌÈÎ¯Ú ÂÏÈ‡ ‰Ï‡˘Ï
‰ÊÓ ‰Ê ÌÈÏ„· ‰¯·Á ÏÎ· ÌÈÓÈÂÒÓ ÌÈË¯Ù˘ ‰„·ÂÚ‰ ÔÓ ÚÂ¯‚Ï È„Î ÔÈ‡ ÍÎ· ±µ∑Æ¯˙ÂÈ

ÆÌÈÂ˘‰ ÌÈÎ¯ÚÏ ÌÈÒÁÈÈÓ Ì‰˘ ˙ÈÒÁÈ‰ ˙Â·È˘Á·

                                            

Shalom H. Schwartz & ∫Â‡¯ ÆRokeach, ibid ∫Ï˘ Â˙„Â·Ú ˙‡ ÍÈ˘ÓÓ ı¯ÂÂ˘ Ï˘ Â¯˜ÁÓ ±µ∂
Wolfgang Bilsky "Towards a Universal Psychological Structure of Human

ÆValues" 53 J. Personality & Soc'l Psychol. (1987) 550

Shalom H. Schwartz & Anat Bardi "Value Hierarchies across Nations: Taking ∫Â‡¯ ±µ∑
Æa Similarities Perspective" 32 J. Cross-Cultural Psychol. (2001) 268
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˙ÂÓ‚e„ ÏÏÂÎ ¨ÌÈÈÏÒ¯ÂÂÈÂ‡‰ ÌÈÎ¯Ú‰ ˙¯˘Ú Ï˘ ®˙ÂÈˆÂÂÈËÂÓ‰© ˙ÂÚÈ⁄‰‰ ËÂ¯ÈÙ ∫± ÁÂÏ
Í¯Ú ÏÎ ÌÈ‡Ë·Ó‰ ÌÈËÈ¯Ù Ï˘

¨ÌÈÈ˙¯·Á ‰¯˜ÂÈÂ „ÓÚÓ· ˙ÂÎÊÏ ÔÂˆ¯‰ ÌÈ„ÓÂÚ ÁÂÎ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫ÁÂÎ Æ±
¨¯˘ÂÚ ¨È˙¯·Á ÁÂÎ© ÌÈ·‡˘Ó· ËÂÏ˘ÏÂ ÌÈ¯Á‡ ÌÈ˘‡ ÈÙÏÎ ˙ÂÎÓÒ ˙„ÓÚ ‚È˘‰Ï

Æ®˙ÂÎÓÒ
ÆÔÈÈËˆ‰Ï ÔÂˆ¯Â ˙Â˙Ù‡˘ ÌÈ„ÓÂÚ ˙eÈ‚˘È‰ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫˙eÈ‚˘È‰ Æ≤
ÈÙ–ÏÚ ÁÈÏˆ‰ÏÂ ÌÈ¯Â˘ÈÎ· ˙ÈÏÏÎ ‰¯Î‰· ˙ÂÎÊÏ ÔÂÈÒÈ· ˙„˜Ó˙Ó ÂÊ ˙Â˙Ù‡˘

Æ®‰ÚÙ˘‰ ÏÚ· ¨Ô˙Ù‡˘ ¨˙ÏÂÎÈ ÏÚ· ¨ÁÈÏˆÓ© ÌÈÈ˙¯·Á ‰„ÈÓ–È˜
È˘ÂÁ ˜ÂÙÈÒ Â‡ ‰‡‰ ˙ÂÂÁÏ ÔÂˆ¯‰ ÌÈ„ÓÂÚ ÌÊÈÂ„‰ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫ÌÊÈÂ„‰ Æ≥

Æ®ÌÈÈÁ‰Ó ‰‡‰ ¨‚ÂÚ©
ÌÈÈÂÈ˘ ˙ÂÂÁÏ ÔÂˆ¯‰ „ÓÂÚ ‰ÈÈ¯‚ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫(stimulation) ‰ÈÈ¯‚ Æ¥
¨ÌÈÂe‚Ó ÌÈÈÁ ¨ÌÈ˘‚¯Ó ÌÈÈÁ© ÌÈ¯‚˙‡ ÌÚ „„ÂÓ˙‰ÏÂ ¨˙Â˘‚¯˙‰Â ÌÈ„ÈÓ˙Ó

Æ®‰ÊÚ‰
‰ÈÓÂÂËÂ‡Ï ‰ÙÈ‡˘‰ ˙„ÓÂÚ ˙ÈÓˆÚ ‰ÂÂÎ‰ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫˙ÈÓˆÚ ‰ÂÂÎ‰ Æµ
˙ÂÈ˙¯ÈˆÈÂ ˙Â¯˜Ò ¨ÌÈ˘Â„ÈÁÏÂ ÌÈÈÂÈ˘Ï ˙eÁÈ˙t ¨˙Â‚‰˙‰·Â ‰·˘ÁÓ·

Æ®Ô¯˜Ò ¨È˙¯ÈˆÈ ¨ÈÓˆÚ· ÈÈ˙Â¯ËÓ ˙‡ ¯ÁÂ· ¨È˘ÙÂÁ ¨È‡ÓˆÚ©
ÏÏÎ ˙ÁÂÂ¯Ï ‰‚‡„‰ ˙„ÓÂÚ ÌÊÈÏÒ¯ÂÂÈÂ‡ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫ÌÊÈÏÒ¯ÂÂÈÂ‡ Æ∂
˙È˘‚¯Â ˙ÈÏ‡ÂË˜ÏËÈ‡ ˙eÁÈ˙t ˙˘‚„‰ ¨¯Á‡‰ ˙‡ Ï·˜ÏÂ ÔÈ·‰Ï ÔÂˆ¯ ¨ÌÈ˘‡‰
˜„ˆ ¨ÌÈ˜ÙÂ‡–˙e·Á¯ ¨‰Â·˙© Ú·Ë‰ ¯ÂÓÈ˘ÏÂ ‰·È·Ò‰ ˙ÂÎÈ‡Ï ‰‚‡„Â ¨‰·È·ÒÏ

Æ®ÔÂÈÂÂ˘ ¨È˙¯·Á
‰‚‡„‰ ˙„ÓÂÚ ·Ï–˙e·È„ Ï˘ ÌÈÎ¯Ú ÒÈÒ·· ∫(benevolence) ·Ï–˙e·È„ Æ∑
˙‡Ë·˙Ó ÂÊ ‰‚‡„ ÆÈÓÂÈÓÂÈ È˘È‡–ÔÈ· Ú‚Ó ÌÈÓÈÈ˜Ó ÌÓÈÚ˘ ÌÈ˘‡ Ï˘ Ì˙ÁÂÂ¯Ï
ËÈ˘Â‰ÏÂ ˙ÂÎ· ÌÈÈ˘È‡‰ ÌÈ¯˘˜‰ ˙‡ Ï‰Ï ¨˙ÂÓ‡Â ˙ÂÈ¯Á‡ ÔÈ‚Ù‰Ï ÔÂˆ¯·

Æ®È‡¯Á‡ ¨ÔÓ‡ ¨ÔÎ ¨ÔÁÏÒ ¨¯ÊÂÚ© ‰˜ÂˆÓ ˙Ú˘· ‰¯ÊÚ
ÏÎÓ ˙ÂÚÓÈ‰Â ¯ÎÂÓÏ ˙Â„ÓˆÈ‰ ÌÈ„ÓÂÚ ˙eÈ˙¯ÂÒÓ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫˙eÈ˙¯ÂÒÓ Æ∏
˙Â¯ÂÒÓÏÂ ˙Â„ÒÂÓÏ ˙Â·ÈÂÁÓÂ ˙ÂÈ˙Ó ¨‰ÂÂÚ ˙˘‚„‰ ÍÂ˙ ¨‰Â˘ Â‡ ˘„Á ¯·„

Æ®˙Â˜È„‡ ¨ÌÈÈÁ· ÈÏ¯Â‚ ˙Ï·˜ ¨˙¯ÂÒÓ‰ „Â·ÈÎ ¨˙ÂÈ˙Ó ¨‰ÂÂÚ© ÌÈÓÈÈ˜
˙ÈÈˆÏ ÔÂˆ¯‰ „ÓÂÚ ˙eÓ‡Â˙ ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫(conformity) ˙eÓ‡Â˙ Æπ
ÌÈ¯Á‡ ÊÈ‚¯‰Ï ‰ÏÂÏÚ˘ ‰ÏÂÚÙ ÏÎÓ ÚÓÈ‰ÏÂ ¨˙ÂÈ˙¯·Á ˙ÂÈÙÈˆÏÂ ˙ÂÓ¯ÂÏ

Æ®ÌÈ¯‚Â·ÓÂ ÌÈ¯Â‰ ÈÙÏÎ „Â·Î ¨ÒÂÓÈ ¨˙ÈÓˆÚ ˙ÚÓ˘Ó ¨˙Â˙ÈÈˆ©
‰ÈÂÓ¯‰ ¨˙ÂÁÈË· ‚È˘‰Ï ‰ÙÈ‡˘‰ ˙„ÓÂÚ ÔÂÁËÈ· ÈÎ¯Ú Ï˘ ÌÒÈÒ·· ∫ÔÂÁËÈ· Æ±∞
ÔÂÁËÈ· ¨ÈÓÂ‡Ï ÔÂÁËÈ·© ÈÓˆÚ‰ Ï˘Â ÌÈ·Â¯˜‰ ÌÈ˘‡‰ Ï˘ ¨‰¯·Á‰ Ï˘ ˙Â·ÈˆÈÂ

Æ®È˜ ¨˙ÏÂÊÏ ˙Â·ÂË ˙·˘‰ ¨È˙¯·Á ¯„Ò ¨‰ÁÙ˘ÓÏ
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ı¯ÂÂ˘ Ï˘ ÌÈÈ˘È‡‰ ÌÈÎ¯Ú‰ Ï„ÂÓ ∫± ¯ÂÈ‡

ÌÈÎ¯ÚÂ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò ÏÚ Æ≥

˙ÂÓÈ˘Ó Æ˘„Á Ú„ÈÓ ˙¯ÈˆÈÂ Ú„ÈÓ ÛÂÒÈ‡ ‡È‰ ¯È„˙ Ô‰ÈÙÏ ÌÈ„ÓÂÚ ÌÈ˘‡˘ ˙ÂÓÈ˘Ó‰ ˙Á‡
‰ˆ˜· ÆÌÈÂ˘ ÌÈÙÂ‡· ÂÓÈÚ „„ÂÓ˙‰Ï ÌÈËÂ ÌÈÂ˘ ÌÈ˘‡Â ¨È˙·˘ÁÓ ıÓ‡Ó· ˙ÂÎÂ¯Î ‰Ï‡
ÌÈ‰ ˙ÂËÏÁ‰ ˙Ï·˜Â ˙ÂË·Ï˙‰ ¨ÌÈÂ˙ ¯Â¯È· Ì˙ÈÁ·Ó˘ ‰Ï‡ ÌÈ·ˆÈ ˙˘˜‰ Ï˘ „Á‡‰
Û‡ ÈÏÂ‡Â ¯ÂˆÈ˜ ÈÎ¯„ Ô‰Ï ‡ÂˆÓÏ ¨¯˘Ù‡‰ ÏÎÎ ¯‰Ó ÔÓÈÈÒÏ ÛÈ„Ú˘ ˙Â˜ÈÚÓ ˙ÂÏËÓ
¨ÌÈÂ˙ „ÂÚÂ „ÂÚ ÛÂÒ‡Ï ÌÈÙÈ„ÚÓ˘ ‰Ï‡ ÌÈ·ˆÈ ˙˘˜‰ Ï˘ È„‚‰ ‰ˆ˜· ÆÔ‰Ó ˜ÓÁ˙‰Ï
·Â¯ Æ‰ËÏÁ‰‰ Ú‚¯ ˙‡ ˙ÂÁ„Ï ÍÎ·Â ¨ÌÈ˘„Á ÌÈÙ Ô‰· ‡ÂˆÓÏÂ ˙ÂÂ˘‰ ˙ÂÙÂÏÁ· ÍÂÙ‰Ï
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˙Â˘È‚ Ï˘ ¯˙ÂÈ ˙ÂÂ˙Ó ˙ÂÒ¯‚ ÌÈÈ‚ÙÓÂ ¨˙ÂÂˆ˜‰ È˘ ÔÈ· ÍÂÂ˙· Ô·ÂÓÎ ÌÈÈÂˆÓ ÌÈ˘‡‰
Æ‰Ï‡

˙ÂËÏÁ‰ ˙Ï·˜Â Ú„ÈÓ ÛÂÒÈ‡ Ï˘ ‰Ï‡ ÌÈÎÈÏ‰˙ ÏÚ ÌÈÚÈÙ˘Ó‰ ÌÈ·¯‰ ÌÈÓ¯Â‚‰ ÔÈ·
‰Ê Í¯Âˆ Æ(need for cognitive closure) ¢˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ¢ ‰eÎÓ‰ Ì¯Â‚ ÈÂˆÓ
È‰˘ÂÊÈ‡ — Â‰˘ÏÎ ‡˘Â ÏÚ ˙ÈËÏÁ‰ ‰·Â˘˙Ï ‰˜Â˘˙¢Î Kruglanski È„È–ÏÚ ¯„‚Â‰
˙„ÈÓ ˙‡ Û˜˘Ó ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ±µ∏Æ¢˙ÂÓÈÓÚÂ ÏÂ·Ï·Ï „Â‚È· ¨‰·Â˘˙
˙e¯È‚Ò ˙‚˘‰ Æ‰ËÏÁ‰‰Â ¯Â¯È·‰ ÈÎÈÏ‰˙ ˙‡ ÌÈÈÒÏ Ì„‡Ï ˘È˘ ®‰ÈˆÂÂÈËÂÓ‰© ‰ÚÈ⁄‰‰
Í¯Âˆ‰ Æ‰˜ÂˆÓ ˙˘ÂÁ˙ ‰ÂeÏÓ ‰˙‚˘‰ ÏÚ ÌÂÈ‡ ª˙È·ÂÈÁ ˙È˘‚¯ ‰˘ÂÁ˙ ‰ÂeÏÓ ˙È·ÈËÈ‚Â˜
ÔÁ·‡Ï Ô˙È ¨ÂÈÈ‰„ ¨ÌÈ˘‡ ·¯˜· ÈÏÒ¯ÂÂÈÂ‡ Ì¯Â‚ ‰‡¯‰ ÏÎÎ ÂÈ‰ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò·
˙ÂÚˆÓ‡· ‰˘Ú ˙È¯˜ÁÓ‰ ˙Â¯ÙÒ· Ï·Â˜Ó‰ ÔÂÁ·‡‰ ±µπÆ˙ÂÂ˘ ˙ÂÈÂ·¯˙Ó ÌÈË¯Ù Ïˆ‡ Â˙Â‡

 ±∂∞ÆÌÈÙÒÂ ÌÈ¯˜ÁÓ· ˙ÓÂ‡ ¯˘‡ ¨ÂÈ˙ÈÓÚÂ Kruglanski ÂÁ˙ÈÙ˘ ÈË¯„ËÒ ÔÂÏ‡˘
„ÂÒÈÓ ÚÓ˙˘ÓÎ ¨È˙ÚÈ⁄‰ ÈÙÂ‡ ÏÚ· Â¯˜ÈÚ· ÂÈ‰ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰
¯Â˘˜ ‰Ê Ì¯Â‚˘ ‰„·ÂÚ‰ ¨‰Ê ÌÚ ÆÍ¯Âˆ‰ ‡˘ÂÓ ‡È‰ ˙È·ÈËÈ‚Â˜‰ ˙e¯È‚Ò‰ ∫¢Í¯Âˆ¢‰
Í¯Âˆ‰ Ï‡ ˙ÂÒÁÈÈ˙‰Ï ‰ÏÈ·Â‰ Ú„ÈÓ ÌÚ ÌÈ˘‡ Ï˘ ˙Â„„ÂÓ˙‰‰Â ÏÂÙÈË‰ Ï˘ ÌÈÈÈÙ‡ÓÏ
‰È‰ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò Æ(cognitive style) È·ÈËÈ‚Â˜ ÔÂ‚Ò Ï‡Î ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò·
Æ‰ËÏÁ‰‰ ˙Ï·˜ ÍÈÏ‰˙· Ì˙Â‚‰˙‰ ˙‡ ˙Â˘Ï ÌÈÈÂ˘Ú ÌÈ˘‡ ‰˙‚˘‰ Ì˘Ï˘ ‰¯ËÓ
Ú„ÈÓ ¢‡ÈÙ˜‰ÏÂ ÒÂÙ˙Ï¢ ÌÈ˘‡ ÚÈ‰Ï ÈÂ˘Ú ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò ‚È˘‰Ï Í¯Âˆ‰ ¨Ë¯Ù·
˙Â˜ÙÒÓÎ Ô˙Â‡ Ï·˜Ï ¨˙ÂÈÓÊÂ ˙ÂÏ˜ ˙Â·Â˘˙· ÊÁ‡È‰Ï ¨ÂÈÈ‰„ — Ú‚¯ Â˙Â‡· Ì‰Ï ÔÈÓÊ˘
„È·ÎÓ‰ ‰·È˘Á‰ ÍÈÏ‰˙Ï ı˜ Ì˘ÂÈ˘ „·Ï·Â — ˙ÂË·Ï˙‰‰Â ¯Â¯È·‰ ˙‡ ˜ÈÒÙ‰ÏÂ

 ±∂±ÆÌ‰ÈÏÚ
˙ÈÂÈÚ¯ ‰ÈÁ·Ó ÌÈ·Â¯˜‰ ÌÈ„Á‡ ÌÈ‚˘ÂÓ ˙È‚ÂÏÂÎÈÒÙ‰ ˙Â¯ÙÒ· Â‚ˆÂ‰ ÌÈ˘‰ ˙ˆÂ¯Ó·
˙Â‡„Â–È‡Ï ‰ÈÈË‰ ˙ÓÂÚÏ ˙Â‡„ÂÂÏ ‰ÈÈË‰ Ì‰ÈÈ· ¨¢˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ¢ ‚˘ÂÓÏ
‰Ï‡˘· ÌÈÚ„–˙ÂÓÈÓ˙ ÔÈ‡ ÌÈ¯˜ÂÁ‰ ·¯˜· Æ(certainty versus uncertainty orientation)
Richard Sorrentino Æ‰Ï‡ ˙ÂÂÎ˙· ÌÈÈ˘È‡–ÔÈ· ÌÈÏ„·‰Ï ˙ÂÓ¯Â‚‰ ˙Â·ÈÒ‰ Ô‰Ó
‰ÈÈË‰ ˙ÓÂÚÏ ˙Â‡„ÂÂÏ ‰ÈÈË‰ Ï˘ Ô‰È˙Â¯Â˜Ó ÈÎ ÌÈÒ¯Â‚ Christopher Roney–Â
˙ÂÁ˙Ù˙‰· ÌÈÏ˘Î Æ˙Ó„˜ÂÓ‰ ˙e„ÏÈ‰ ·Ï˘· ˙È˘Â‡‰ ˙ÂÁ˙Ù˙‰· ÌÈÈÂˆÓ ˙Â‡„Â–È‡Ï

                                            

Arie W. Kruglanski Lay Epistemics and Human Knowledge: Cognitive and ∫Â‡¯ ±µ∏
Motivational Bases (1989) 14 ("The desire for a definite answer on some topic,

Æany answer as opposed to confusion and ambiguity" [emphasis in original])

Lucia Mannetti & others "A Cross Cultural Study of the Need for Cognitive ∫Â‡¯ ±µπ
Closure Scale: Comparing Its Structure in Croatia, Italy, the USA and the

ÆNetherlands" 41 Brit. J. Soc'l Psychol. (2002) 139, 140

Arie W. Kruglanski, Donna M. Webster & Adena Klem "Motivated Resistance ∫Â‡¯ ±∂∞
and Openness to Persuasion in the Presence or Absence of Prior Information" 65

ÆJ. Personality & Soc'l Psychol. (1993) 861

Arie W. Kruglanski & Donna M. Webster "Motivated Closing of the Mind: ∫Â‡¯ ±∂±
Æ'Seizing' and 'Freezing'" 103 Psychol. Rev. (1996) 263, 264
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ÈÂÙˆ‰ Ï‡ „ÓˆÈ‰Ï ÔÂˆ¯Â ÌÏÂÚ· ÈÒÈÒ· ÔÂÓ‡–È‡ Ï˘ ˙ÂÁ˙Ù˙‰Ï ÌÂ¯‚Ï ÌÈÈÂ˘Ú ‰Ê ·Ï˘·
ÒÈÒ· Ì‚ ˙ÂÈ‰Ï ÈÂ˘Ú ‰Ï‡ ˙ÂÈËÏ˘ ‰¯Ú˘‰‰ ˙‡ ÌÈÏÚÓ Û‡ ‰Ï‡ ÌÈ¯·ÁÓ Æ¯ÎÂÓ‰Â
˙¯„‚ÂÓ‰ ¨˙ÈËÈÏÂÙ ˙Â¯Ó˘ Ï˘ ˙Â„ÓÚ ÔÈ· ˜ÊÁ ¯˘˜ ÏÚ ÂÚÈ·ˆ‰ ÌÈ·¯ ÌÈ¯˜ÁÓ ±∂≤Æ„ÏÂÓ
˙e¯È‚Ò· Í¯Âˆ ¨˙Â‡„ÂÂÏ ‰ÈÈË ÔÈ·Ï ±∂≥¨ÔÂÈÂÂ˘–È‡· ‰ÏÈ‚„Â ÈÂÈ˘Ï ˙ÈÏÏÎ ˙Â„‚˙‰Î
˙Â¯Ó˘· ˙Â‡ˆÂÓ‰ ˙ÂÈ‚ÂÏÂÎÈÒÙ ˙ÂÈ¯Â‡È˙ Ï˘ ‰¯Â˘Ó ‰ÏÂÚ ‰Ê ¯˘˜ Æ‰ÓÂ„ÎÂ ˙È·ÈËÈ‚Â˜

 ±∂¥Æ˙Â‡„Â–È‡ ÁÎÂÏ ‰„¯Á Â‡ ÌÂÈ‡ ˘ÂÁÏ ˙ÈÏÏÎ ‰ÈÈË ˙ÈËÈÏÂÙ
˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ¨È˙ÁÙ˘Ó Ú˜¯Â ˙ÂÁ˙Ù˙‰ ÔÂ‚Î ¨ÌÈÈ˘È‡ ÌÈÓ¯Â‚ „·ÏÓ
ÌÈÈÂˆÈÁ ÌÈÓ¯Â‚ ÈÎ Â‡¯‰ Webster–Â Kruglanski ÆÌÈ˙˘Ó ÌÈÈ˙·È·Ò ÌÈÓ¯Â‚Ó Ì‚ ÚÙ˘ÂÓ
ÈÂ·È¯Â ÔÓÊ ıÁÏ ¨„È¯ËÓ Ú˜¯–˘Ú¯ ÔÂ‚Î — È·ÈËÈ‚Â˜‰ „Â˜Ù˙‰ ÏÚ ÒÓÂÚ‰ ˙‡ ÌÈÏÈ„‚Ó‰
±∂µÆ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ˙‡ ÌÏÂÎ ÌÈÏÚÓ — ·Ï–˙ÓÂ˘˙ ÌÈ·ÈÈÁÓ‰ ÌÈÓ¯Â‚ Ï˘
ÌÈ¯˜ÂÁ ˙Ú„Ï ÆıÓ‡Ó· ÌÈÎÂ¯Î ÌÈÈ·ÈËÈ‚Â˜ ÌÈÎÈÏ‰˙˘ ‰„·ÂÚ‰ ÔÓ ÌÈÚ·Â ‰Ï‡ ÌÈ‡ˆÓÓ
Â˙Â‡ ˙Â˙¯˘Ó ÂÏÏ‰ Æ˙ÂÈ·ÈËÈ‚Â˜ ˙ÂÈË‰Î ˙¯ÎÂÓ‰ ‰ÚÙÂ˙Ï ‰·ÈÒ‰ Ì‚ ÂÊ ¨ÌÈÓÈÂÒÓ
˙ÓÁÓ Ì‡ ¨‡ÏÓ ÔÙÂ‡· ÌÈÈ˜Ï Â˙Â¯˘Ù‡· ÔÈ‡˘ ‰·È˘Á ÈÎÈÏ‰˙ Ï˘ ‰ÈˆÊÈÓÈËÙÂ‡ Ì˘Ï
Ï˘ ÈÂ·È¯ ±∂∂Æ·Â˘ÈÁ‰Â ÔÂ¯ÎÈÊ‰ ¯˘ÂÎ Ï˘ ˙ÂÈ˘Â‡ ˙ÂÏ·‚Ó ˙‡ÙÓ Ì‡Â ÔÓÊ ¯ÒÂÁ
— ˙˘¯„‰ ‰ËÏÁ‰‰ ˙Â·Î¯ÂÓ· ‰ÈÈÏÚ ¨¯˙ÂÈ ÈÏÏÎ ÔÙÂ‡·Â — ·Ï–˙ÓÂ˘˙ ÌÈ·ÈÈÁÓ‰ ÌÈÓ¯Â‚
¯˘˜ ‡ˆÓ ÔÎ‡˘ ‡ÏÙ ÔÈ‡ ÔÎ–ÏÚ ±∂∑Æ˙ÈÏÈÏ˘ ‰·Â‚˙ ÌÈ¯ˆÂÈÂ È·ÈËÈ‚Â˜‰ ÒÓÂÚ‰ ˙‡ ÌÈÏÚÓ

                                            

Richard M. Sorrentino & Christopher J.R. Roney The Uncertain Mind: ∫Â‡¯ ±∂≤
Individual Differences in Facing the Unknown (New York, 2000) 7 ("From a

psychodynamic approach, the [certainty-oriented person] likely did not make it

through the oral, anal, and phallic stages of development very successfully.

Consequently, this person developed a basic mistrust in the world, a lack of

Æsense of autonomy, and a desire to adhere to predictable and familiar worlds")

„ÈÂ¯Ù Ï˘ Ì˙˘Ó ÏÚ ÍÓ˙Ò‰Ï ÈÏ·Ó Ì‚ ÚÈ‚‰Ï Ô˙È ‰ÓÂ„ ‰˜ÒÓÏ ÈÎ ÌÈ˘È‚„Ó ÌÈ¯·ÁÓ‰
ÆIbid, at pp. 157–158 ÆÔÂÒ˜È¯‡Â

Â‡¯ Æ˙ÂÈËÈÏÂÙ ˙Â„ÓÚÏ ˙È„ÓÓ–„Á ˙ÂÒÁÈÈ˙‰· ‰ÎÂ¯Î‰ ˙ÂÈ˙ÈÈÚ·‰ ˙‡ ¯ÈÎÊ‰Ï ¯˙ÂÓÏ ‡Ï ±∂≥
Æ±¥π ‰¯Ú‰ ÏÈÚÏ

John T. Jost & others ∫Â‡¯ ¨˙Â¯ÙÒ· ÌÈ‡ˆÓÓ‰ Ï˘ ÏÚ–ÁÂ˙ÈÂ ‰ÙÈ˜Ó ‰¯È˜ÒÏ ±∂¥
"Political Conservatism as Motivated Social Cognition" 129 Psychol. Bull.

Æ(2003) 339, 347

Donna M. Webster & Arie W. Kruglanski "Individual Differences in Need for ∫Â‡¯ ±∂µ
ÆCognitive Closure" 67 J. Personality & Soc'l Psychol. (1994) 1049

Gerd Gigerenzer, Peter M. Todd & ABC Research Group Simple ∫Ï˘ÓÏ ¨Â‡¯ ±∂∂
ÆHeuristics that Make Us Smart (New York, 2000)

John W. Payne, James R. Bettman & Eric J. Johnson The Adaptive Decision ∫Â‡¯ ±∂∑
Maker (Cambridge, England, 1993); Doron Sonsino, Uri Benzion & Galit Mador

"The Complexity Effects on Choice with Uncertainty – Experimental Evidence"

Æ112 Econ. J. (2002) 936
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˙Â¯Ó˘ Ï˘ ˙Â„ÓÚÂ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ¯·‚ÂÓ Í¯Âˆ ÔÈ·Ï ‰Ï‡ ÌÈË·È‰ ÔÈ·
 ±∂∏Æ˙ÈËÈÏÂÙ

ÔÎÂ˙ ÔÈ·Ï ı¯ÂÂ˘ Ï˘ Ï„ÂÓ· ÌÈÎ¯Ú‰ ˙‡ ÌÈ‡Ë·Ó‰ ÌÈËÈ¯Ù‰ ÔÎÂ˙ ÔÈ· ‰‡ÂÂ˘‰
ÔÈ· È˙Î¯ÚÓ ¯˘˜ ÔÎ˙ÈÈ˘ ÍÎ ÏÚ ‰ÚÈ·ˆÓ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ ÌÈ‡Ë·Ó‰ ÌÈËÈ¯Ù‰
ÈÂÈ˘Ï ˙eÁÈ˙t ˙ÓÂÚÏ ¯ÂÓÈ˘ Ï˘ „ÓÈÓ‰ ÔÈ· ˙¯ÎÈ ˙È‚˘ÂÓ ‰ÙÈÙÁ ˙ÓÈÈ˜ ¨Ë¯Ù· ÆÌÈÈ˘‰
˙¯ÂÒÓ ¨ÔÂÁËÈ· Ï˘ ÌÈÎ¯Ú‰ ÈËÈ¯Ù ˙‡ Ì‡Â˙ ˜ÊÁ Í¯Âˆ ∫˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ÔÈ·Ï
„Â·ÈÎ¢ ÔÂ‚Î ÌÈÎ¯Ú ÈËÈ¯Ù Æ‰ÈÈ¯‚Â ˙ÈÓˆÚ ‰ÂÂÎ‰ Ï˘ ‰Ï‡ ˙‡ Ì‡Â˙ ˘ÏÁ Í¯Âˆ ª˙eÓ‡Â˙Â
ÂÂ˜–ÒÂËËÒ‰ Ï˘ ‰Ù„Ú‰ ÌÈ‡Ë·Ó ¢È˙¯·Á ¯„Ò¢Â ¢ÌÈ˜ÊÂ ÌÈ¯Â‰ ÈÙÏÎ „Â·Î¢ ¨¢˙¯ÂÒÓ‰
ÈÏÂ‡ Ô˙È ¯˙ÂÈ ‰˙ÂÁÙ ‰„ÈÓ· Æ˙Â‚‰˙‰ ˙ÂÂÎ‰Ï ¯Â˜ÓÎ ˙È„ÓÚÓ ˙ÂÎÓÒ Ï˘ ‰Ï·˜Â
ÈÓˆÚ ÌÂ„È˜ Ï˘ „ÓÈÓ‰ ÔÈ·Ï ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ÔÈ· È‚˘ÂÓ ¯˘˜ ÏÚ Ì‚ ÚÈ·ˆ‰Ï
ÂÓˆÚ Ì„‡‰ ˙ÏÂÊ ÌÈ˘‡ Ï˘ ·¯ ¯ÙÒÓ· ˙Â·˘Á˙‰˘ ÁÈ Ì‡ ¨˙‡Ê Æ˙ÏÂÊÏ ‰‚‡„ ˙ÓÂÚÏ
 ±∂πÆ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ˙‡ ¯È·‚‰Ï ‰ÈÂ˘Ú ÔÎ–ÏÚÂ ¯˙ÂÈ ˙·Î¯ÂÓ ‰·È˘Á ˙·ÈÈÁÓ

‰¯·Á‰ ˙ÂÈÏÎ˙Ï ‰¯ÊÁ· Æ¥

Æ‰¯Â¯· ‰˜ÈÊ ˘È ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ ÔÈ·Ï ÏÈÚÏ Â‚ˆÂ‰˘ ‰È‚ÂÏÂÎÈÒÙ· „ÂÒÈ‰–È‚˘ÂÓ ÔÈ·
ÏÚ Ì‡ ‰Ï‡˘· ‰Â˘‡¯·Â ˘‡¯· ÂÊÓ ÂÊ ˙ÂÏ„· ÂÊ ‰È‚ÂÒ· „ÂÒÈ‰–˙Â„ÓÚ È˙˘ ¨¯ÂÎÊÎ
Ì‰ÈÏÚ˘ Â‡ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙·ÂË ˙‡ ˜¯ Ì‰ÈÈÚ „‚Ï ÌÈ˘Ï ‰¯·Á· ‰¯˘Ó‰–È‡˘Â
ÔÈ·Ó ‰„ÓÚ ÏÎ Æ‰¯·Á· ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ ÌÈ˙ÈÚÏ ÌÈ„‚Â‰ ÌÈÒ¯ËÈ‡‰ ÔÈ· ÔÊ‡Ï

Æ‰Â˘ È·ÈËÈ‚Â˜ ÔÂ‚Ò ÏÚÂ ÌÈÓÈÂÒÓ ÌÈÎ¯Ú ˙Ù„Ú‰ ÏÚ ˙Ú˘ ÌÈÈ˙˘‰
¨¯ÂÓÈ˘ Ï˘ ÌÈÎ¯Ú ‰˜ÊÁ ‰¯Âˆ· ˙‡Ë·Ó ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ· ˙Ï‚Â„‰ ‰˘È‚‰
„ÓÚÓ ÈÏ„·‰ ¨ÂÊ ‰Ù˜˘‰ ÈÙÏ ÆÈÓˆÚ ÌÂ„È˜ Ï˘ ÌÈÎ¯Ú Ì‚ ¨ÏÏÎ· Ì‡ ¨‰˙ÂÁÙ ‰„ÈÓ·Â
„Á‡ ‰˜· ‰ÏÂÚ‰ ‰ÈÂˆ¯ ‰‡ˆÂ˙ ÌÈ‰ — ˙Â¯Á‡ ˙ÂˆÂ·˜Ï ˙ÂÈÓ‰ ÈÏÚ· ÔÈ· Ë¯Ù· — ÁÂÎÂ
Ï‡ ÒÁÈ‰ ˙‡ Ì‚ ˙Â‡¯Ï ˘È ÔÙÂ‡ Â˙Â‡· Æ®Ë¯Ù‰ Ï˘ ÂË·Ó–˙„Â˜Ó© ÌÏÂÚ· ÈÂ‡¯‰ ¯„ÕÒ‰ ÌÚ
˘˘Á Ì‚ ˙Ù˜˘Ó ÂÊ ‰˘È‚ ¨˘ÓÓ ‰ÓÈ˘ ‰˙Â‡· ÔÎ˘ ¨‰¯˘Ó‰–È‡˘Â È„È· „˜ÙÂÓ‰ ÁÂÎ‰
·Á¯Ó Ï˘ ÌÂˆÓˆ ÆÌ‰Ï˘ Ì˙·ÂË ÌÂ„È˜Ï ÌÁÂÎ ˙‡ ÂÏˆÈ ÈÎ ˘˘Á ¯˜ÈÚ·Â ‰¯˘Ó‰–È‡˘ÂÓ
˙‡ ÌˆÓˆÓ „·Ï· ˙ÂÈÓ‰ ÈÏÚ· Ï˘ ÌÈÈÚ ÌÂ„È˜Ï ‰¯˘Ó‰–È‡˘Â Ï˘ ˙Ú„‰–ÏÂ˜È˘
‰¯˘Ó‰–È‡˘Â ¯˘‡Â ÔÈÈÚ–˙ÂˆÂ·˜ ÈÂ·È¯ Ï˘ ÈËÙ˘Ó ¯Ë˘Ó· ˙ÓÈÈ˜˙Ó ‰˙ÈÈ‰˘ ˙ÂÓÈÓÚ‰
˜ÊÁ Í¯Âˆ ˙Ù˜˘Ó Ì‚ ÂÊ ‰˘È‚ ÆÌ‰Ï˘ Ì˙·ÂËÏ — ˘˘Á‰ ÈÙ–ÏÚ ÍÎ — ‰˙Â‡ ÌÈÏˆÓ ÂÈ‰
Ô‚Ó ˜¯ ‡Ï ‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁ Ï˘ ÌÈ‡˘ÂÓ‰ ¯ÙÒÓ ÌÂˆÓˆ Æ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ¯˙ÂÈ
Ì‰˘ ˙ÂËÏÁ‰‰ ÆÌÓˆÚ ‰¯˘Ó‰–È‡˘Â ÏÚ Ï˜Ó Ì‚ ‡Â‰ ª‰È˙ÂÈÓ ÈÏÚ·Â ‰¯·Á‰ ÏÚ
Æ¯˙ÂÈ ˙ÂËÂ˘Ù ÔÈ‰ ˙ÂÈÓ‰ ÈÏÚ·Ï ˙ÂÂÈÏÚ ˜ÈÚÓ‰ ÈËÙ˘Ó ¯Ë˘Ó ˙Á˙ Ï·˜Ï ÌÈ˘˜·˙Ó

                                            

Philip E. Tetlock "Cognitive Style and Political Ideology" 45 J. Personality ∫Â‡¯ ±∂∏
Æ& Soc'l Psychol. (1983) 118

ÆLicht, supra note 55 ∫Â‡¯ ¨˙È˙¯·Á‰ ‰Ó¯· ÁÂ˙ÈÏÂ ËÂ¯ÈÙ ¯˙ÈÏ ±∂π
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‰Ï‡ ÌÈ¯·„ Æ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ÌÚ „„ÂÓ˙‰Ï ‰¯˘Ó‰–È‡˘ÂÏ ¯˙ÂÈ Ï˜ ÍÎ
‡È‰ ¯˘‡Î Â‡ ˙È˜ÒÚ ‰˜ÂˆÓ· ‰Â˙ ‰¯·Á‰˘ ‰Ú˘· ¨Ï˘ÓÏ — ıÁÏ È·ˆÓ· „ÁÂÈÓ· ÌÈÂÎ

Æ˙ÈÂÚ ˘Î¯ ˙Úˆ‰ ÈÙÏ ˙„ÓÂÚ
ÌÚ ˙·˘ÈÈ˙Ó ‰¯˘Ó‰–È‡˘Â ˙Â·ÂÁ Ï˘ ÌÈ‡˘ÂÓ ÈÂ·È¯· ˙Ï‚Â„‰ ‰˘È‚‰ ¨‰Ê ˙ÓÂÚÏ
˙e¯È‚Ò· ¯˙ÂÈ ˘ÏÁ Í¯Âˆ ÌÚÂ ¨˙ÏÂÊÏ ‰‚‡„Â ÈÂÈ˘Ï ˙eÁÈ˙t Ï˘ ÌÈÎ¯Ú ˙Ù„Ú‰
Æ‰¯˘Ó‰–È‡˘Â Ï˘ ‰ÈÂÙˆ‰ Ì˙Â‚‰˙‰Ï ÒÁÈ· ˙ÂÈÓÈËÙÂ‡ ˙Ù˜˘Ó ÂÊ ‰˘È‚ Æ˙È·ÈËÈ‚Â˜
Ï˘ ÚÈ¯ÎÓ‰ Ô·Â¯· ÈÎ ÚÏ·ÂÓ· ÁÈÓ ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ˙Â·ÂÁ Ï˘ ÈËÙ˘Ó ¯Ë˘Ó
ÔÈ· ¯È„˙ ÔÊ‡Ï Í¯Âˆ‰ ÌÚ „ÁÂÈÓ È˘Â˜ ‡ÏÏ ‰¯˘Ó‰–È‡˘Â Â„„ÂÓ˙È ˜˘Ó· ˙Â¯·Á‰
ÌÈÏÏÎ ˙Î¯ÚÓ Ì˙Â˘¯Ï ÔÈ‡˘ ‰„·ÂÚ‰ Û¯Á ¨˙‡Ê ÆÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ ÌÈ„‚Â ÌÈÒ¯ËÈ‡
ÔÙÂ‡· Ì‰ÈÏÚ ÏÈËÓ ¯·„‰˘ ÈÙ–ÏÚ–Û‡Â ¨‰˙Â‡‰ ‰ËÏÁ‰‰ È·‚Ï Ì˙ÂÁ‰Ï ‰ÏÂÎÈ˘ ˙˜ÈÂ„Ó
‰¯˘Ó‰–È‡˘Â ÈÎ ‰Á‰ Ì‚ ˙Ù˜˘Ó ÂÊ ‰˘È‚ ¨ÔÎ ÏÚ ¯˙È Æ¯˙ÂÈ ·¯ È·ÈËÈ‚Â˜ ÒÓÂÚ È˙ËÈ˘
Ì˙ÏÚÂ˙ ÌÂ„È˜ Ì˘Ï Ì‰Ï Ô˙È˘ ·Á¯ÂÓ‰ ˙Ú„‰–ÏÂ˜È˘ ÌÁ˙Ó ˙‡ ÏÏÎ–Í¯„· ÂÏˆÈ ‡Ï

Æ‰· ÔÈÈÚ‰–˙ÂˆÂ·˜Â ‰¯·Á‰ ÔÂ·˘Á–ÏÚ ˙È˘È‡‰
˙Â‚ˆÂÓ‰ ‰Ï‡Ï ˙ÂÓÂ„ ˙Â¯Ú˘‰ ¯È˘È ÔÙÂ‡· ÔÁ· „Á‡ È¯ÈÙÓ‡ ¯˜ÁÓ ˜¯ ¨ÚÂ„È‰ ÏÎÎ
ÌÈÏ‰Ó ·¯˜· ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ˙‡Â ˙ÂÈËÈÏÂÙ ˙Â„ÓÚ ˜„· Tetlock ÆÔ‡Î
ÔÈ· ±∑∞ÆÌÈÂ˘ ÌÈ˘ÈÁ¯˙ È·‚Ï Ì‰È˙Â„ÓÚ ÔÈ·Ï ÂÏÏ‰ ÔÈ· Ì‡˙œÓ‰ ˙„ÈÓ ˙‡Â ¨ÌÈÈ‡˜È¯Ó‡
ÌÈÒ¯ËÈ‡ ÌÚ ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ò¯ËÈ‡‰ ˙‡ ÌÈ˙ÓÚÓ‰ ÌÈ˘ÈÁ¯˙ ÌÈ˜„·Ï Â‚ˆÂ‰ ¯˙È‰
Â‡ˆÓ ÌÈ‡È¯Ë¯·ÈÏÎ Â‡ ÌÈÈ˙¯ÂÒÓ ÌÈ¯Ó˘Î Â‚ÂeÒ˘ ÌÈ˜„· Æ˙Â¯Á‡ ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘
¨‰ÙÂˆÓÎ ±∑±ÆÏ·Â˜Ó‰ È¯˜ÁÓ‰ „„Ó‰ ÈÙ–ÏÚ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ˜ÊÁ Í¯Âˆ ÈÏÚ·Î Ì‚
ÌÈ˜„· ¨Ì˙ÓÂÚÏ Æ„·Ï· ˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ˙ÂÈÏÈ·ËÂ‡˜‡· ÂÎÓ˙ ÔÎ‡ ‰Ï‡ ÌÈ˜„·
˙e¯È‚Ò· Í¯Âˆ‰ È·‚Ï ¯˙ÂÈ ÍÂÓ ‚Â¯È„ Ì‚ ÂÏ·È˜ ‰Ï‡ ˙ÂÈËÈÏÂÙ ˙Â„ÓÚ È·‚Ï ÍÂÓ Â‚¯Â„˘
˙ÂÈÈ„Ó ‰Ï‰‰‰ ‰Ë˜ Ì‰·˘ ÌÈ˘ÈÁ¯˙ Á·˘Ï ÂÏÏ‰ ÂË ¨˙Â¯Ú˘‰Ï Ì‡˙‰· Æ˙È·ÈËÈ‚Â˜

 ±∑≤ÆÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ˙ÂÈÏÈ·ËÂ‡˜‡ Ï˘
ÔÈ·Ï Berle ÔÈ· ˜È˙ÂÂ‰ ÁÂÎÈÂÂ‰ È·‚Ï ‰˘„Á Ë·Ó–˙„Â˜ ˜ÙÒÓ Ô‡Î ‡·ÂÓ‰ ÔÂÚÈË‰
˘È ÌÈÈ˘‰ ÔÈ· ÌÈ¯·„‰–ÈÙÂÏÈÁ ˙‡ ÆÌ‰È˙Â·˜Ú· ÂÁÓˆ˘ ˙ÂÏÂ„‚‰ ˙ÂÏÂÎÒ‡‰ È·‚ÏÂ ¨Dodd
Æ˙È‡˜È¯Ó‡‰ ‰¯·Á· ÚˆÂÓÓ‰ Ï‰Ó‰ Ï˘ Â˜ÂÈ„ ÏÚ ˙˜ÂÏÁÓÎ ‰Â˘‡¯·Â ˘‡¯· ˘¯ÙÏ
ÌÚ „„ÂÓ˙‰Ï Â˘˜˙È ÌÈÏ‰Ó ÈÎ ¨˙Ú„ ÈÏ·Ó ¨ÁÈ‰ Berle ÚÈˆ‰˘ ÈËÙ˘Ó‰ ¯Ë˘Ó‰
˙‡ ‰Ú¯Ï ÂÏˆÈ Ì‰ ÈÎÂ ¨ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ˙Â·ÂÁ ÌÂÈ˜· ‰ÎÂ¯Î‰ ‰·¯‰ ˙Â·Î¯ÂÓ‰
ÚÙ˘ ®ÂÈ·˙Î· ÂÓˆÚ Dodd Ì‚–ÂÓÎ© Dodd ÚÈˆ‰˘ ÈËÙ˘Ó‰ ¯Ë˘Ó‰ Æ˙¯ˆÂÈ ‡È‰˘ ˙ÂÓÈÓÚ‰
‡È·‰Ï Í¯Âˆ‰ ÈÙÏ ÌÈÏ‰Ó‰ ˙„ÓÚ‰Ó Ô‰Ï ˙ÂÙˆÏ Ô˙È˘ ˙Â‡ˆÂ˙‰ È·‚Ï ˙ÂÈÓÈËÙÂ‡

                                            

Philip E. Tetlock "Cognitive Biases and Organizational Correctives: Do ∫Â‡¯ ±∑∞
Both Disease and Cure Depend on the Ideological Beholder?" 45 Admin. Sci. Q.

Æ(2001) 293

˙Â‡ˆÂ˙· ÔÂÈÓ„‰ ˙‡ ¯È·ÒÓ Ì‚ Tetlock, ibid Æ±∂∞ ‰¯Ú‰Ï ‰ÂÂÏ‰ ËÒ˜Ë‰ ÏÈÚÏ Â‡¯ ±∑±
ÆÌÈÈ‡È¯Ë¯·ÈÏÂ ÌÈÈ¯Ó˘ ÌÈ˜„· È·‚Ï ÂÏ·˜˙‰˘

ÆTetlock, supra note 170 ±∑≤



ËÎÈÏ ¯ÈÓÚ„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

222

Ì‚ ˜ÙÒÓ Ô‡Î ‚ˆÂÓ‰ ÁÂ˙È‰ Æ˙ÂÂ˘‰ ÔÈÈÚ‰–˙ÂˆÂ·˜ Ï˘ ÔÈÈÚ ˙‡ Ú·˜ Í¯„ ÔÂ·˘Á·
–Ï ‰ÓÂ„·Â ¨È˘È‡ ÔÙÂ‡· ±∑≥ÆBerle Ï˘ ÂÈ·˙ÎÏ ‰ÒÁÂÈ˘ ‰¯Â‡ÎÏ ‰¯È˙Ò‰ ·Â˘ÈÈÏ ÒÈÒ·
‡È·Ó‰ ÔÙÂ‡· ˙ÂÏ‰˙Ó ˙ÂÈ‡˜È¯Ó‡‰ ˙Â¯·Á‰ ˙‡ ˙Â‡¯Ï ÔÈÈÂÚÓ Berle ‰È‰ ¨Dodd
‰‡¯Î ÍÈ¯Ú‰ ‡Â‰ ¨Dodd–Ï „Â‚È· ÌÏÂ‡ ÆÔ‰· ÔÈÈÚ‰–˙ÂˆÂ·˜ ÏÎ Ï˘ ÔÈÈÚ ˙‡ ÔÂ·˘Á·
‰·ÂÁ· Â‚ÂÚÈ Ô‰ Ì‡ ‰Ï‡ ˙ÂÈÙÈˆ· „ÂÓÚÏ ÂÏÎÂÈ ‡Ï ˙ÂÈ‡˜È¯Ó‡‰ ˙Â¯·Á· ÌÈÏ‰Ó‰˘
ÈËÙ˘Ó ¯Ë˘Ó ¨Means–Â Berle–„ ‡·ÈÏ‡ ÆÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÈÙÏÎ ‰ÓÂÓÚÂ ‰·Á¯ ˙ÈËÙ˘Ó

 ±∑¥Æ¢ÌÈ‰ÂÏ‡‰ ¯ÈÚ¢· — ÌÈ¯ÂÓ‚ ÌÈ˜È„ˆ Ï˘ ÌÏÂÚ· ˜¯ ÏÂÁÏ ÏÂÎÈ ‰ÊÎ
ÌÈ¯·ÁÓ Ï˘ ÌËÚ–È¯Ù ‰È‚ÂÒ· ˙ÂÈÂ‡Ë·˙‰ Ï˘ ‰¯Â˘ ¯È·ÒÓ ÏÈÚÏ ‡·ÂÓ‰ ÔÂÚÈË‰
ËÂËÈˆ ‡È· ‰Ï„–È˙Ï·‰ ÚÙ˘‰ ÍÂ˙Ó Æ˙ÂÈÓ‰ ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ· ÌÈÏ‚Â„‰ ÌÈËÏÂ·
ÔÂ‰‰ ÈÏÚ· ˙ÂÂÈÏÚ Ï˘ ¯Ë˘Ó· ¨¯ÂÎÊÎ ¨ı¯Á ÔÙÂ‡· ÍÓÂ˙‰ ¨Jensen Ï˘ ÂÈ¯·„Ó ÛÒÂ

±∑µ∫®·ÂÁÂ ˙ÂÈÓ©
 
"What is commonly known as stakeholder theory, while not
totally without content, is fundamentally flawed because it
violates the proposition that any organization must have a single
valued objective as a precursor to purposeful or rational
behaviour... Itis logically impossible to maximise in more than
one dimension at the same time... Telling a manager to maximize
[several objectives] leaves the managers with no objective. The
result will be confusion and lack of purpose that will
fundamentally handicapthe firm in its competition for survival."

¨ÌÈ·¯ ÌÈÏÎÏÎÂ ÌÈËÙ˘Ó ÂÚÈ·‰˘ ˙ÂÓÂ„ ˙Â„ÓÚ ‰Ó‡ ˙Ù˜˘Ó Jensen Ï˘ ÂÊ ‰‡·ÂÓ
„ÈÁÈÂ „Á‡ ¯„‚ÂÓ „ÚÈ Ï‰ÓÏ ˜ÙÒÏ Á¯Î‰‰ ÔÓ ¨ÂÊ ‰ËÈ˘ ÈÙÏ ÆÏÈÚÏ Â¯‡Â˙ Ô˜ÏÁ ¯˘‡
¨˙Á‡ ‰ÂÚ·Â ˙Ú· ÔÎÂÒÓÂ È¯˘Ù‡–È˙Ï· ÂÈ‰ ¯Á‡ ¯„ÒŒ‰ ÏÎ Æ‚È˘‰Ï ÛÂ‡˘Ï ÂÈÏÚ Â˙Â‡˘
˙e¯È‚Ò· ÊÚ Í¯Âˆ Ï˘ ÌÈ¯Â¯· ÌÈÈÈÙ‡Ó ÌÈ‰ ‰Ï‡ ÏÎ Æ˜Â˙È˘Â Í¯„ Ô„·Â‡ ¨ÏÂ·Ï· ÂÙÂÒÂ

 ±∑∂Æ‰ËÏÁ‰ È‰˘ÂÊÈ‡ ¨‰ËÏÁ‰‰ ÔÓ ˜ÂÁÈ¯‰ ÏÏÂÁÓ˘ ‰˜ÂˆÓÏ ÈÂËÈ· — ˙È·ÈËÈ‚Â˜
È„Î Ì‚ Â· ˘È ¨‰È‚ÂÒ· ÂÚ·Â‰˘ ˙ÂÂ˘‰ ˙Â„ÓÚÏ ˜ÙÒÓ ÈÁÎÂ‰ ÁÂ˙È‰˘ ¯·Ò‰Ï ¯·ÚÓ

                                            

Æ‰ÈÏ‡ ‰ÂÂÏ‰ ËÒ˜Ë‰Â ∂π ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±∑≥
Æ∑≥ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±∑¥

ÈÏÚ· Ï˘ Ì˙ÂÂÈÏÚ· ‰‡Â¯ Jensen ÈÎ ‰‡¯ ÆJensen, supra note 2, at pp. 300–301 ±∑µ
¨˙˘ÂÈÓ ‰˘È‚ ‰È‰ ÔÈÈÚ–˙ÂˆÂ·˜ ÈÂ·È¯· ‰ÎÈÓ˙‰ Â˙ÓÂÚÏ ¯˘‡ ¨È¯„ÂÓ ÔÂ¯˜ÈÚ ˙ÂÈÓ‰
"Many People are drawn to stakeholder theory ∫˙ÈÏÎ˙· ˙È·ÈËÈÓÈ¯Ù ‡Ï Ì‡
through their evolutionary attachment to the small group and family." Ibid, at pp.

Æ306–307

ÆKruglanski, supra note 158 ∫ÂÂ˘‰Â ±∑∂
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ÂÊ ‡È‰ „ÁÂÈÓ· ˙ÈÈÚÓ ‰È¯Â‡È˙ Æ‰È·‚Ï ÂÚˆÂ‰˘ ˙Â˘„Á ˙ÂÈ¯Â‡È˙· ÌÈ¯ÚÙ ÏÚ ÚÈ·ˆ‰Ï
ÁÂ˙È‰ ˙‡ ·ÈÁ¯‰Ï ‰ÒÓ ‰Ï‡ ˙Â¯·ÁÓ Ï˘ Ô˙˘È‚ ±∑∑ÆStout–Â Blair È„È–ÏÚ ‰ÚˆÂ‰˘
ÛÚ· ÌÈ·¯ ÌÈ¯˜ÁÓ Æ˙È˙Â‚‰˙‰‰ ‰ÏÎÏÎ‰ ÔÓ ˙Â„ÂÒÈ ˙ÙÒÂ‰ È„È–ÏÚ È˙¯ÂÒÓ‰ ÈÏÎÏÎ‰
ÈÒÏ˜–Â‡È‰ Ï„ÂÓ· ˙ÈÏÂÈˆ¯ ˙Â‚‰˙‰ ¯·„· ˙ÂÈÊÁ˙Ï „Â‚È· ÈÎ ÌÈ‡¯Ó ‰ÏÎÏÎ‰ Ï˘ ‰Ê
Ì‰Ï˘ È˘È‡‰ ÈÏÎÏÎ‰ Ò¯ËÈ‡Ï ˙„‚ÂÓ‰ ‰¯Âˆ· ÌÈÈÂÒÈ· ÌÈ‚‰˙Ó ÌÈ·¯ ÌÈ˜„· ¨ÈÒÈÒ·‰
Â‡ ÌÊÈ‡Â¯ËÏ‡ ÔÂ‚Î ¨®other-regarding© ¯Á‡· ˙Â·˘Á˙‰ Ï˘ ÌÈË˘ÙÂÓ ˙ÂÂ¯˜Ú ˙Ó‡Â˙ Í‡
ÌÈ˜„· Ï˘ ˙Â‚‰˙‰‰ ˙È·˙ ˙‡ ˙Â˘Ï ˙Â¯˘Ù‡ ÂÓÈ‚„‰ Û‡ ÌÈ¯Á‡ ÌÈÈÂÒÈ Æ˙ÂÈ‚‰
–˙ÂÒÁÈÈ˙‰ Ï˘ ÈÂÓÈ„‰ ÈÂÈ˘ ˙ÂÚˆÓ‡· ˜¯ ˙·˘Á˙ÓÏ ®¢˙ÈÏÂÈˆ¯¢ ¨È¯˜© ˙ÈËÒÈ‡Â‚‡Ó
˙ÂÙÂÓÎ ‰¯˘Ó–È‡˘Â ÏÚ ˙ÂÏËÂÓ‰ ˙Â·ÂÁ ˙¯„‚‰ ÈÎ ˙ÂÚÂË Stout–Â Blair ±∑∏ÆÔÈÏÓÂ‚‰
¨˙È˘‡¯ ∫‰ÏÂÙÎ ‰ÁË·‰ ˙ÙÂˆ ¨˙ÂÈÓ‰ ÈÏÚ· ÈÙÏÎ ‡˜ÂÂ„ Â‡ÏÂ ¨‰˙ÂÏÏÎ· ‰¯·Á‰ ÈÙÏÎ
˙‡ ˙ÈÁÙ‰ÏÂ ÌÓˆÚ ÈÈÚ· ÌÈ¯ÂË˜¯È„‰ Ï˘ „È˜Ù˙‰ ÈÂÓÈ„ ˙‡ ˙Â˘Ï ‰ÏÂÎÈ ‡È‰
–˙ÂˆÂ·˜ Ï˘ ÔÈÈÚ ˙‡ ÔÂ·˘Á· ‡È·‰Ï Ì‰Ï ˙¯˘Ù‡Ó ‡È‰ ¨˙È˘ ªÌ‰Ï˘ ÌÊÈÂË¯ÂÙÂ‡‰
˙¯„‚‰˘ ‡Â‰ Ô˙ÚË ¯˜ÈÚ ¨¯·„ Ï˘ ÂÙÂÒ· ÆÔ‰· Ì‚ ‰ÈÂÏ˙ ‰¯·Á‰ ˙ÁÏˆ‰˘ ¨˙Â¯Á‡ ÔÈÈÚ

Æ˙Â‡ „Â˜Ù˙Ï ˜ÈÙÒÓÂ ÈÁ¯Î‰ È‡˙ ‰È‰ ‰¯·ÁÏ ‰¯˘Ó‰–È‡˘Â ÔÈ· ÔÂÓ‡ ÈÒÁÈ
‰ÓÎ ÌÈ¯¯ÂÚÓ ÂÓÓ ˙Â¯ÊÂ‚ Ô‰˘ ˙Â˜ÒÓ‰Â Stout–Â Blair Ï˘ ÈÂÈÚ¯‰ Ï„ÂÓ‰
ÏÚ ¯·‚˙‰Ï ¯Á‡· ˙Â·˘Á˙‰ Ï˘ ÈÂÓÈ„ Ï˘ ÂÁÂÎ· ˜ÙÒ ÌÈÏÈËÓ‰ ˘È ¨¯˙È‰ ÔÈ· ±∑πÆÌÈÈ˘˜
˙Úˆ‰ ÁÎÂÏ ¨Ï˘ÓÏ — ˙ÈËÒÈÂË¯ÂÙÂ‡ ˙Â‚‰˙‰· ÌÈÎÓÂ˙‰ ÌÈ˜ÊÁ ÌÈÈÏÎÏÎ ÌÈˆÈ¯Ó˙
Ô¯˜ÈÚ˘ ˙ÂÈÎ¯Ú ˙Â„ÓÚ Ï˘ ÔÓÂÈ˜ ˙Â¯˘Ù‡· ¯ÙÂÎ ÂÈ‡ Ô‡Î ‚ˆÂÓ‰ ÔÂÚÈË‰ ±∏∞Æ˙ÈÂÚ ˘Î¯
ÔÁÂÎ· ˘È Ì‡ ‰Ï‡˘‰ ˙‡ ÔÂÈÚ ÍÈ¯ˆ· ¯È‡˘‰Ï Ô˙È Û‡ ÔÂÈ„‰ Í¯ÂˆÏ Æ˙ÏÂÊÏ ‰‚‡„ ‡Â‰
˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ· ˙Ú¯ÎÓ ‰Ï‡˘ ‰È‡ ‡È‰ ÔÎ˘ ¨ÌÈÙ‰ È˘‡ Ï˘ ‚Èˆ‰ ˙ÈÈÚ· ÏÚ ¯·‚˙‰Ï
ÌÈÈÏÎÏÎ ÌÈˆÈ¯Ó˙ Ï˘ ·ÂÏÈ˘ ˘¯„ ‰‡¯‰ ÏÎÎ Æ‰˘˜ ‰ÈÚ·· ¯·Â„Ó˘ ˜ÏÂÁ ÔÈ‡ Æ‰¯·Á‰

Æ‰Ú¯‰ ‰˙ÚÈ‚Ù ˙‡ ÌˆÓˆÏ ˙Ó–ÏÚ ®¯¯·˙‰ Ì¯Ë Â·ÈË˘© ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈÓ¯Â‚Â
ÈÂ·È¯ ÌÚ ‰¯˘Ó‰–È‡˘Â Ï˘ Ì˙Â„„ÂÓ˙‰Ï ÒÁÈ· ÈÎ „ÓÏÓ ÏÈÚÏ ÔÂÈ„‰ ¨ÍÎ Â‡ ÍÎ
¨Ì‰Ï˘ ÈÓˆÚ‰ Ò¯ËÈ‡‰ ÏÚ ˙Â¯·‚˙‰ Á¯Î‰· ÂÈ‡ È¯˜ÈÚ‰ È˘Â˜‰ ¨‰¯·Á· ÔÈÈÚ‰–˙ÂˆÂ·˜
˙ÂÂÈÏÚ Ô˙Ó Ô‰ Æ˙ÏÂÊÏ ‰‚‡„ ˙ÓÂÚÏ ÈÓˆÚ ÌÂ„È˜ Ï˘ „ÓÈÓ‰ È„È–ÏÚ ¯‡Â˙Ó‰ ‰Ê ¨ÂÈÈ‰„
ÌÈ·ÈÈÁÓ ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ Ï˘ Ô˙·ÂË ÔÈ· „ÈÓ˙Ó ÔÂÊÈ‡ Ô‰Â „·Ï· ˙ÂÈÓ‰ ÈÏÚ·Ï
˙ÓÈÏ· ∫˙Â¯Á‡ ÌÈÏÈÓ· Æ‰ÂÂ˘ ‰„ÈÓ· ‰¯˘Ó‰–È‡˘Â Ï˘ È˘È‡‰ Ò¯ËÈ‡‰ ÏÚ ˙Â¯·‚˙‰

                                            

ÆBlair & Stout, supra note 145 ∫Â‡¯ ±∑∑
Ernst Fehr & Urs Fischbacher "Why Social Preferences ∫Â‡¯ ¨˙Â¯ÙÒ ˙Â¯È˜ÒÏ ±∑∏
Matter – The Impact of Non-Selfish Motives on Competition, Cooperation and

Incentives" 112 Econ. J. (2002); David Sally "Conversation and Cooperation in

Social Dilemmas: A Meta-Analysis of Experiments from 1958 to 1992" 7

ÆRationality & Society (1995) 58

ÆMeese, supra note 110 ∫Â‡¯ ¨˙ÈÏÏÎ ˙¯Â˜È·Ï ±∑π
Lucian Arye Bebchuk "The Case Against Board Veto in Corporate ∫Â‡¯ ±∏∞

ÆTakeovers" 69 U. Chi. L. Rev. (2002) 973, 1023



ËÎÈÏ ¯ÈÓÚ„¢Ò˘˙‰ ¨‡ ÌÈ˜ÒÚÂ ËÙ˘Ó

224

˙Ï‡˘· ˙Â„ÓÚ‰ ÔÈ·Ó ÈÓ· ˜‰·ÂÓ ÔÙÂ‡· ˙ÎÓÂ˙ ‰È‡ Í‡ ‰·Â˘Á ÈÓˆÚ ÌÂ„È˜Ï ‰ÚÈ⁄‰‰
ÈÎ ÌÈ„ÓÏÓ ÈÁÎÂ‰ ÁÂ˙ÈÏ ÒÈÒ· ÌÈ˘Ó˘Ó‰ ÌÈÈ‚ÂÏÂÎÈÒÙ‰ ÌÈÏ„ÂÓ‰ Æ‰¯·Á‰ ˙ÂÈÏÎ˙
¯ÂÓÈ˘ Ï˘ „ÓÈÓ‰ È„È–ÏÚ ÌÈ¯‡Â˙Ó‰ ÌÈÎ¯Ú‰ ‡˜ÂÂ„ Ì‰ ‰ÈÚ·‰ ˙·‰Ï ÌÈÚÈ¯ÎÓ‰ ˙Â„ÂÒÈ‰
ÈÙ–ÏÚ ˙ÂÈÎ¯Ú‰ ˙ÂÙ„Ú‰Ï ‰ÂÂÏ˙Ó‰ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ‰ ˙Ó¯Â ˙eÁÈ˙t ˙ÓÂÚÏ
˙ÂÁÙÏ ÆStout–Â Blair Ï˘ ÈÂÈÚ¯‰ Ï„ÂÓ‰ ÔÓ ÔÈËÂÏÁÏ ÌÈ¯„Ú ‰Ï‡ ˙Â„ÂÒÈ Æ‰Ê „ÓÈÓ

Æ‡ÂÙ‡ ˙È¯ÚÊÓ Ô‰Ï˘ Ï„ÂÓ‰ ˙ÓÂ¯˙ ¨‰¯·Á· ÔÈÈÚ–˙ÂˆÂ·˜ ÈÂ·È¯ Ï˘ ¯˘˜‰·
Ï„ÂÓ ÂÁ· ‰Ï‡ ÌÈ¯˜ÂÁ ±∏±ÆÂÈ˙ÈÓÚÂ Agle Ï˘ È¯ÈÙÓ‡ ¯˜ÁÓ· Ì‚ ÈÂˆÓ ‰ÓÂ„ ÈÂ˜ÈÏ
ÔÂÈÚ¯‰ ÏÚ ÒÒÂ·Ó‰ ¨ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÌÚ ÌÈÏ‰Ó Ï˘ ˙È˘ÚÓ ˙Â„„ÂÓ˙‰ Ï˘ ÈË¯Â‡È˙
Ì‚ ÌÈ˜„·‰ ÂÏ‡˘ ÂÊ ˙¯‚ÒÓ· Æ˙ÂÂ˘ ÔÈÈÚ–˙ÂˆÂ·˜ Ï˘ ˙ÈÒÁÈ ®salience© ˙eËÏÂa Ï˘
ÌÈÏÏÎ ¯˘‡Â Rokeach Ï˘ Â˙„Â·ÚÓ ÂÁ˜Ï ¯˘‡ ¨ÌÈÓÈÂÒÓ ÌÈÎ¯ÚÏ ÒÁÈ· Ì‰È˙Â„ÓÚ È·‚Ï
ÔÈ· ¯˙ÂÈ‰ ÏÎÏ ˘ÏÁ Ì‡ œ̇Ó ÏÚ ÂÚÈ·ˆ‰ ÌÈ‡ˆÓÓ‰ Æı¯ÂÂ˘ Ï˘ Ï„ÂÓ· ÌÈÎ¯Ú‰ ÈËÈ¯Ù ÔÈ· Ì‚
ÈÎ ÌÈ¯˜ÂÁ‰ Â˜ÈÒ‰ ÍÎÓ ÆÌÈÎ¯Ú È·‚Ï ˙Â„ÓÚ ÔÈ·Ï ˙ÂÂ˘ ÔÈÈÚ–˙ÂˆÂ·˜Ï ÒÁÈ· ˙Â„ÓÚ
Â‡ ÆÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ ÌÚ ˙Â„„ÂÓ˙‰· ÁÈÊ Â‡ È˘Ó „È˜Ù˙ ˘È ÌÈÎ¯ÚÏ ÒÁÈ· ˙ÂÙ„Ú‰Ï
ÌÈ‡ ÂÊ ˙ÓÈÂÒÓ ‰„Â˜· ÂÈ‡ˆÓÓ˘ ÍÎ È„ÈÏ ‡È·‰ ‰Ê ¯˜ÁÓ Í¯Ú Â·˘ ÔÙÂ‡‰ ÈÎ ÌÈ¯Â·Ò
ÔÂÂ‚Ó ÔÈ·Ó ˙È˜ÏÁ ‰ˆÂ·˜ ˜¯ ÂÁ· ÌÈ¯˜ÂÁ‰ Æ·Â˘ ÂÊ ‰È‚ÂÒ ÔÂÁ·Ï ÈÂ‡¯ ÈÎÂ ¨ÌÈÎ˙ÂÁ
˙ÓÂÚÏ ÈÓˆÚ ÌÂ„È˜ Ï˘ „ÓÈÓ‰ ˙‡ ÌÈ‡Ë·Ó‰ ÌÈÎ¯Ú· Â„˜Ó˙‰ Ì‰ ¨Ë¯Ù· Æ‡ÏÓ‰ ÌÈÎ¯Ú‰
¨ÏÈÚÏ ÔÚËÎ ÆÈÂÈ˘Ï ˙eÁÈ˙t ˙ÓÂÚÏ ¯ÂÓÈ˘ Ï˘ „ÓÈÓ‰ ÈÎ¯ÚÓ ÂÓÏÚ˙‰Â ¨˙ÏÂÊÏ ‰‚‡„
È·‚Ï ˜‰·ÂÓ ‡ˆÓÓ ¯„Ú‰ Æ‰¯·Á‰ ˙ÂÈÏÎ˙ Ï˘ ‰È‚ÂÒÏ ¯˙ÂÈ ÈËÂÂÏ¯ ÔÂ¯Á‡‰ „ÓÈÓ‰ ‡˜ÂÂ„
ÆÌÈÈËÂÂÏ¯ ÌÈ‡ ÏÏÎ· ÌÈÎ¯Ú ÈÎ ‰˜ÒÓ· ÍÂÓ˙Ï ÏÂÎÈ ÂÈ‡ ÈËÂÂÏ¯–˙ÂÁÙ‰ ÌÈÎ¯Ú‰ „ÓÈÓ

˙ÂÈÈ„Ó ÈË·È‰Â ˙ÂÎÏ˘‰ Æµ

ÏÚ ˙˜ÂÏÁÓ· ÌÈÂÒÓ „ˆ ÈÎ ÚÂ·˜Ï Ô˙È Ì‡‰ ø‰Ï‡ ÌÈ¯·„ ÁÎÂÏ ˙˘˜·˙Ó‰ ‰˜ÒÓ‰ È‰Ó
ÈÂˆ¯‰ ÈËÙ˘Ó‰ ¯„Ò‰‰ ÏÚ ÚÈ·ˆÓ ÈÁÎÂ‰ ÁÂ˙È‰ Ì‡‰ ø‰ÚÂË Â·È¯ÈÂ ˜„Âˆ ‰¯·Á‰ ˙ÂÈÏÎ˙
ÁÂ˙È‰ ÔÓ ÌÈÚ·Â‰ ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó ÈË·È‰Â ˙ÂÎÏ˘‰ ‰ÓÎ ÏÚ ÚÈ·ˆÓ ‰Ê ˜ÏÁ ø‰È‚ÂÒ·

ÆÌÈÓ„Â˜‰ ÌÈ˜ÏÁ· Ë¯ÂÙ˘
ÌÈ˜ÂÓÚ ÌÈ„·¯· ÌÈˆÂÚ ˙˜ÂÏÁÓ‰ È˘¯Â˘˘ ‡Â‰ Ô‡Î ‚ˆÂÓ‰ ÁÂ˙È‰ Ï˘ ÈÊÎ¯Ó‰ Á˜Ï‰
˘„Á ÚÙÂÓ ‡Ï‡ ‰È‡ ÂÊ ˙˜ÂÏÁÓ ÈÎ ¯¯·˙Ó Æ‰Î „Ú Â¯ÚÈ˘ ÌÈ·¯ ÌÈ¯·ÁÓ˘ ÈÙÎÓ ¯˙ÂÈ
¯˘˜· ÌÈ¯Â˘˜ ‰È‚ÂÒ· ˙ÂÙ˜˘‰‰ ÈÏ„·‰ Æ˙Â¯Â„ ‰Ê ÌÈ‚Â‰ ˙Â˜ÈÒÚÓ‰ ˙ÂÏ‡˘ Ï˘ ˙ÈÒÁÈ
˙e„ÏÈ· ÌÈÈ˙ÂÁ˙Ù˙‰ ÌÈÎÈÏ‰˙· Ì˙È˘‡¯˘ ¨ÌÈÈ„ÂÒÈ ÌÈÈ˘È‡–ÔÈ· ÌÈÏ„·‰Ï ıÈÓ‡
Â‡ ÈÙÂÒÂÏÈÙ ¨ÈÏÎÏÎ — ÛÈ¯Á ÈÂÈÚ ÏÂÙÏÙ˘ ¯Ú˘Ï ‰˘˜ ÆÔÎÏ Ì„Â˜ ‡Ï Ì‡ ¨˙Ó„˜ÂÓ‰
È·‚Ï ˙ÂÈ˘È‡ ˙Â„ÓÚ ˙·ˆÚÓ ¯˘‡ ¨‰˜ÂÓÚ ‰Î ˙˘¯ÂÓ Ï˘ ‰ÓÂ˘È¯ ˙‡ ˙ÂÁÓÏ ÏÎÂÈ — ¯Á‡

                                            

Bradley Agle, Ronald K. Mitchell & Jeffrey A. Sonnenfeld "Who Matters to ∫Â‡¯ ±∏±
CEO's? An Investigation of Stakeholder Attributes and Salience, Corporate

ÆPerformance, and CEO Values" 42 Acad. Mgmt. J. (1999) 507
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˙˜ÂÏÁÓ‰ ¨˙ÈÂÈÚ ‰ÈÁ·Ó ˙ÂÁÙÏ ÈÎ ‰‡¯ ¨˙Â¯Á‡ ÌÈÏÈÓ· ÆÌÏÂÚ‰ Ï˘ Â·ÈËÂ Ì„‡‰ Ú·Ë
ÆÂ˜È˙ ÆÌÏÂÚÏ Ú¯ÎÂ˙ ‡Ï ‰¯·Á‰ ˙ÂÈÏÎ˙ ÔÈÈÚ·

‰ÈÚ· ˙¯˙Â ¨˙Î˙ÂÁ ‰Ú¯Î‰Ï ˙˙È ‰È‡ ‰Â„È‰ ˙˜ÂÏÁÓ‰ ÈÎ Ï·˜ Ì‡ Û‡
ÏÚ ÚÈ·ˆ‰Ï Ô˙È ‰Ê ¯˘˜‰· Æ‰˙Ú ˙ÚÏ ‰È‚ÂÒ· ÈËÙ˘Ó‰ ¯„Ò‰‰ ˙ÂÈ‰Ï ÍÈ¯ˆ ‰Ó ‰Ï‡˘‰
— ˙ÂÈÂˆÈ˜‰ ˙Â„ÓÚ‰ È˙˘ ÔÈ·Ó ÈÎ ˘È‚„‰ÏÂ ÌÈ„˜‰Ï ˘È ¨˙È˘‡¯ ∫˙Â·Â˘Á ˙Â„Â˜ ‰ÓÎ
‰ÏÈ„‚Ó‰ ÂÊ ÏÚ ÌÂÈÎ ÚÈ·ˆ‰Ï ¯˘Ù‡–È‡ — ÌÈÈÈ·–˙Â„ÓÚ Ï˘ ÔÂÂ‚Ó Ô·ÂÓÎ ÔÎ˙ÈÈ Ô‰ÈÈ·˘
Ì‡ ‰Ï‡˘· ˙Ë·Á˙Ó ˙ÂÈ¯˜ÁÓ ˙Â„Â·Ú Ï˘ ‰Ï„‚Â ˙ÎÏÂ‰ ˙Â¯ÙÒ Æ˙ÈÏÎÏÎ‰ ‰ÁÂÂ¯‰ ˙‡
˙ÂÈ˘Â˜ ¯¯ÂÚÓ ÂÊ ‰Ï‡˘Ï È¯ÈÙÓ‡ ‰ÚÓ Ô˙Ó ÆÌÈ˜ÒÚÏ ‰·ÂË ˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡
ÌÈÈÏÎÏÎ‰ ÌÈ‡ˆÂ˙‰ Ì‰Ó ø˙È˜ÒÚ ‰¯·Á Ï˘ ˙È˙¯·Á ˙ÂÈ¯Á‡ ˙ÓÎÏ „ˆÈÎ ∫˙ÂËÚÓ–‡Ï
¨˜‰·ÂÓ ¯˘˜ ÏÚ ÌÈÚÈ·ˆÓ ÌÈ‡ ÌÂÈÎ ÂÈ„È· ÌÈÈÂˆÓ‰ ÌÈ‡ˆÓÓ‰ Æ‰‡Ï‰ ÍÎÂ øÌÈÈËÂÂÏ¯‰
˙ÂÈ˜ÒÚ‰ ˙Â‡ˆÂ˙‰ ÔÈ·Ï ˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡ Ï˘ ˙ÂÈÈ„Ó ÔÈ· ¨‰ÏÈÏ˘Ï Â‡ ·ÂÈÁÏ
Ì‡ ‰Ï‡˘‰ ¨ÚÂ„È‰ ÏÎÎ ÆÂ¯˜Ó‰ ¯Â˘ÈÓ· Ì‚ ÈÏÂ‡ ÍÎÂ ¨Â¯˜ÈÓ‰ ¯Â˘ÈÓ· ÍÎ ±∏≤Æ˙Â¯·Á Ï˘
˙È˙¯·Á ˙È„È‚‡˙ ˙ÂÈ¯Á‡· ˙Ï‚Â„‰ ®ÌÈÈËÙ˘Ó ÌÈÏÏÎ ˙ÂÓ„· ¨Ë¯Ù·© ˙ÈÓÂ‡Ï ˙ÂÈÈ„Ó
‰·Â˘˙ Ô˙ÓÏ „Ú ÆÌÏÂÚÓ ÂÊ ‰˙¯Âˆ· ‰Á· ‡Ï ˙ÈÙ¯ˆÓ‰ ˙ÈÏÎÏÎ‰ ‰ÁÂÂ¯· ¯ÂÙÈ˘ ‰·ÈÓ
˙ÒÒÂ·Ó ÂÊ ˙˜ÂÏÁÓ· ˙ÓÈÂÒÓ ‰„ÓÚ· ‰ÎÈÓ˙‰ ¨Ô˙È˙ È˙ÓÈ‡ ˙Ú„Ï ÔÈ‡ ¯˘‡ ¨˙È¯ÈÙÓ‡

ÆÌÈ¯·Â„‰ Ï˘ ÈÓÈÙ ÚÂÎ˘ ÏÚ ¯˜ÈÚ·
‰Ï‡ ÔÈ· ¯˘˜ÓÂ ÌÈÈ·ÈËÈ‚Â˜ ˙ÂÂ‚ÒÂ ˙ÂÈÎ¯Ú ˙Â„ÓÚ ÔÈ· ‰ÂÂ˘Ó ÏÈÚÏ„ ÔÂÈ„‰ ¨˙È˘
ÏÂÏÚ ÌÈ‡¯Â˜‰ ÔÓ ˜ÏÁ ·¯˜· Æ˙ÂÚË‰Ï ÏÂÏÚ˘ ÔÙÂ‡· ‰¯·Á‰ ˙ÂÈÏÎ˙ È·‚Ï ˙Â˘È‚ ÔÈ·Ï
ÏÈÙÂ¯Ù‰ ÏÚ ÛÈ„Ú È·ÈËÈ‚Â˜ ÔÂ‚ÒÂ ˙ÂÈÎ¯Ú ˙Â„ÓÚ Ï˘ ÌÈÂÒÓ ÏÈÙÂ¯Ù ÈÎ Ì˘Â¯ ¯ˆÂÂÈ‰Ï
˙¯‚ÒÓ‰ ÔÓ ‚¯ÂÁ‰ È˙‡ ÔÂÈ„Ï ÔÈÈÚ ‰È‰ ÌÈÎ¯Ú Ï˘ ˙ÈÒÁÈ ˙ÂÂÈÏÚ Æ‡È‰ ‡ÏÂ ¨¯Á‡‰
Í¯ÂˆÏ ¯˘‡· ÆÌÈÚ„–˙ÂÓÈÓ˙Ï Â· ÚÈ‚‰Ï ‰˘˜È ÈÎ ÔÂÁËÈ·· ÁÈ‰Ï Ô˙È ÌÏÂ‡ ¨˙ÈÁÎÂ‰
ÛÈ„Ú ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ˘ÏÁ Í¯Âˆ˘ ‰¯·ÒÏ ÒÈÒ· ÔÈ‡ ÈÎ ˘È‚„ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò·
È˘È‡ Í¯Âˆ ÈÏÚ· ÌÈÏ‰Ó Æ‰¯·Á· ‰¯˘Ó–È‡˘Â Ïˆ‡ ˙ÂÁÙÏ ¨‰ÊÎ Í¯Âˆ Ï˘ ‰‰Â·‚ ‰Ó¯ ÏÚ
˙Â·Î¯ÂÓ ˙ÂÓÏÈ„ ÌÚ ˙Â„„ÂÓ˙‰· ¯˙ÂÈ ‰·¯ ˙eÁÂ ÈÏÂ‡ ÌÈ˘Á ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ˘ÏÁ
‰ËÏÁ‰Ï ÚÈ‚‰Ï ÌÈ˘˜˙Ó Ì‰ ‰Ú˘·–‰·˘ ‡Ï‡ ¨ÔÈÈÚ–˙ÂˆÂ·˜ ‰ÓÎ Ï˘ ÌÈÒ¯ËÈ‡ ÌÚÂ
Í¯Âˆ ÈÏÚ· ÌÈÏ‰Ó ¨Ì˙ÓÂÚÏ ±∏≥ÆÌÈÙÈÚÒ‰ È˙˘ ÏÚ ÁÂÒÙÏ ÍÈ˘Ó‰Ï ‰ÈÈË Ì‰Ï ˘ÈÂ ¨˙ˆ¯Á
ÌÈÈÂ˘Ú˘ ÌÈÙÒÂ ˙ÂÚ„ Â‡ Ú„ÈÓ ¨ÌÈË·È‰Ó ÌÏÚ˙‰Ï ¯˙ÂÈ ÌÈËÂ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· ÊÚ
‰ËÏÁ‰Ï ¯˙ÂÈ ¯‰Ó ÚÈ‚‰Ï Ì‰Ï ˙¯˘Ù‡Ó ÂÊ ‰ÂÎ˙˘ ‡Ï‡ ¨Ì˙ËÏÁ‰Ï ÌÈÈËÂÂÏ¯ ˙ÂÈ‰Ï

Æ‡˜ÂÂ„ ÔÂ¯˙È ÍÎÏ ˙ÂÈ‰Ï ÈÂ˘Ú ÌÈ˜ÒÚ‰ ÌÏÂÚ· Æ˙ÈÚÂˆÈ·

                                            

Amy J. Hillman & Gerald D. Keim "Shareholder ∫Ï˘ÓÏ ¨Â‡¯ ¨˙ÂÈ˙¯Â˜È· ˙Â¯È˜ÒÏ ±∏≤
Value, Stakeholder Management, and Social Issues: What's the Bottom Line?" 22

Strategic Mgmt. J. (2001) 125; Joshua Margolis & James Walsh "Misery Loves
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È˙¯·Á ÔÎ˙Ó Ï˘ Ë·Ó–˙„Â˜Ó ˙Â˘ÚÈ‰Ï ÍÈ¯ˆ ÈËÙ˘Ó‰ ¯„Ò‰‰ Ï˘ Â·ÂˆÈÚ ¨˙È˘ÈÏ˘
Ï˘ ˙ÈÒÂÙÈË‰ ¢ÌÈÚÂˆÈ·‰ ˙ÙËÚÓ¢ ˙‡ ÔÂ·˘Á· ‡È·‰Ï ‰ÎÈ¯ˆ ÂÊ Ë·Ó–˙„Â˜ ÆÈÊÎ¯Ó
Æ‰ËÈÏ˘‰ ÈÏÚ· Ï˘ Ë¯Ù·Â ¨‰¯·Á· ÁÂÎ ˙„ÓÚ ÂÏ ˘È˘ ¯Á‡ Ì¯Â‚ ÏÎ Ï˘Â ‰¯˘Ó‰–È‡˘Â
˙Â·ÂÁ ˙ÏË‰ Ì‡ ÍÈ¯Ú‰Ï ‰È‚ÂÒ· Ô„‰ ËÙ˘Ó‰–˙È· ÏÚÂ ˜˜ÂÁÓ‰ ÏÚ ¨˙Â¯Á‡ ÌÈÏÈÓ·
Æ®¢¯È·Ò‰ ‰¯˘Ó‰–‡˘Â¢© ÚˆÂÓÓ‰ ‰¯˘Ó‰–‡˘Â Ï˘ ÂÈ¯Â˘ÈÎ ˙‡ ˙ÓÏÂ‰ ÌÈ‡˘ÂÓ–˙Â·Â¯Ó
˜Ê‰ ˙‡ ˙¯ÚÊÓÓ‰ ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó ËÂ˜Ï ÈÂˆ¯ ‡Ï Ì‡ ÍÈ¯Ú‰Ï Ì‰ÈÏÚ ÔÎ–ÂÓÎ
ÌÈÏ‰Ó‰ È¯Â˘ÈÎ È·‚Ï ˙Â¯ÈÓÁÓ ˙ÂÁ‰ ‰ÁÈÓ ÔÎÏÂ ®minimax) È·¯Ó‰ ÈÏ‡ÈˆËÂÙ‰
‰¯˘Ó‰–È‡˘Â Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓ ÌÂˆÓˆ ¨ÌÈ·¯ ÌÈ¯·ÁÓ Â¯ÈÚ‰˘ ÈÙÎ ÆÌÈÈ˙ÈÈÚ·–¯˙ÂÈ‰

ÆÂÊÎ ˙ÈËÙ˘Ó ˙ÂÈÈ„Ó ˙Ó˘‚‰ Ï˜È „·Ï· ‰Ï˘ ˙ÂÈÓ‰ ÈÏÚ·Ï
˙ÂÈÈ„Ó ÈÏÂ˜È˘ ÌÈÏ˜˘ ¯˘‡Î ÈÎ ¨˙Ó„Â˜‰ ‰„Â˜Ï Í˘Ó‰· ¨¯È‰·‰Ï ˘È ¨˙ÈÚÈ·¯
ÌÏÚ˙‰Ï ¨È¯˘Ù‡ ¯·„‰˘ ÏÎÎ ¨˙ÂÒÏ ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰ È·ˆÚÓ ÏÚ ¨‰Ï‡ ÔÂ‚Î ˙ÈËÙ˘Ó
ÌÈ¯·ÁÓ ÂÏ‚„ ÌÈ˘‰ ˙ˆÂ¯Ó·˘ ‰„·ÂÚ‰ ¨‰˘ÁÓ‰Ï Æ˙ÂÈ˘È‡‰ Ì‰È˙ÂÂÎ˙ÓÂ Ì‰È˙Â„ÓÚÓ
ÔÈ‡ ¨˙ÈÂˆÈ˜ ‰¯Âˆ· ÌÈ˙ÈÚÏ ¨˙ÂÈÓ‰ ÈÏÚ· ˙ÂÂÈÏÚ Ï˘ ÔÂ¯˜ÈÚ· ˙È¯·‰–˙Âˆ¯‡· ÌÈ·¯
Â‡ ¨ÈÓˆÚ ÌÂ„È˜Â ¯ÂÓÈ˘ Ï˘ ÌÈÎ¯Ú· ‡˜ÂÂ„ ˙È˘È‡ ÌÈ˜ÈÊÁÓ ‰Ï‡ ÌÈ¯·ÁÓ˘ Á¯Î‰· ‰ÚÓ˘Ó
‰˙ÈÈ‰ ˙Ó„˜ÂÓ‰ Ì˙Â„ÏÈ˘ Â‡ ¨ÌÈÙ–˙Â·Â¯ÓÂ ˙Â·Î¯ÂÓ ˙ÂÈ‚ÂÒÓ ÚÓÈ‰Ï ÌÈÙÈ„ÚÓ Ì‰˘
‰ÁÂÓ ˙ÂÈ‰Ï ÍÈ¯ˆ ÂÈ‡ ÈËÙ˘Ó‰ ¯Ë˘Ó‰ ·ÂˆÈÚ Æ‰ÎÂÙ‰‰ ‰„ÓÚ‰ È˜ÈÊÁÓ Ï˘ ÂÊÓ ‰Â˘
Â˙Â‡Ï ÌÈÙÂÙÎ‰ Ï˘ Ì‰È˙ÂÂÎ˙ È„È–ÏÚ ‡Ï‡ ¨ËÙÂ˘‰ Â‡ ˜˜ÂÁÓ‰ Ï˘ Ì‰È˙ÂÂÎ˙ È„È–ÏÚ
˙ÂÈ˘È‡‰ ÂÈ˙ÂÙ˜˘‰ ÔÈ· ıÈÁ ·Èˆ‰Ï ˙ÏÂÎÈÏ ˙È˙ÙÂÓ ‰Ó‚Â„ ‰ÂÂ‰Ó Berle ¨ÂÈÈÚ· Æ¯Ë˘Ó

Æ˙È‡˜È¯Ó‡‰ ‰¯·Á· ÏÈÁ‰Ï ÚÈˆ‰ ‰˙Â‡˘ ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰ ÔÈ·Ï
˙Â¯È‰Ê ‰˘Ó ËÂ˜Ï Í¯Âˆ‰ ÏÚ ¨ÔÈÙÈ˜Ú· ÌÓÂ‡ ¨ÚÈ·ˆÓ ÈÁÎÂ‰ ÁÂ˙È‰ ¨˙È˘ÈÓÁ
Ï˘ ˙Â·ÂÁ‰ È‡˘ÂÓ È·‚Ï ˙ÈËÙ˘Ó‰ ˙ÂÈÈ„Ó‰ Ì‡ Æ˙Â¯Ê ËÙ˘Ó ˙ÂËÈ˘Ó ÌÈÏÏÎ ıÂÓÈ‡·
ÈÊ‡ ¨ÁÂÂ¯ È·ÈËÈ‚Â˜ ÔÂ‚ÒÏÂ ˙ÂÈÎ¯Ú ˙ÂÙ„Ú‰Ï ‰¯Â·Ë· ‰¯Â˘˜ ÔÎ‡ ‰¯·Á· ‰¯˘Ó‰–È‡˘Â
ÌÂ˜Ó ˘È ÍÎÈÙÏ ÆÌÏÂÚ· ˙ÂÂ˘ ˙ÂÈ„Ó· ‰Ï‡ ÌÈÓ¯Â‚ ÔÈ· Ì‡˙œÓ ÌÈÈ˜˙È˘ ¯Ú˘Ï Ô˙È
¯˙ÂÈ ÌÈÓÈ‡˙Ó ˙ÂÓÈÂÒÓ ˙ÂÈ„ÓÓ ÌÈ¯Á‡ ÌÈÈËÙ˘Ó ˙Â¯Â˜ÓÂ ÌÈÓÈ„˜˙ ¨˙ÂÈ¯Ë˜Â„˘ ‰ÚËÏ
ÌÈÈ¯˜ÈÚ‰ ¯‡˙Ó‰ ÈÂÂ˜ ÏÚ ¯ÓÂ˘ ÈÏ‡¯˘È‰ ËÙ˘Ó‰˘ ‰ÏÏÎ‰· ¯ÓÂÏ Ô˙È ÆÏ‡¯˘È· ıÂÓÈ‡Ï
ÔÂ¯Á‡‰ ¯Â„· „·ÂÎ‰–ÊÎ¯Ó ¯·Ú ˙Â¯·Á‰ ÈÈ„ ÌÂÁ˙· ÆÏ·Â˜Ó‰ ËÙ˘Ó‰ ˙ËÈ˘ Ï˘
˙ÈÈ‚ÂÒ· ¨ÂÈ‡¯˘ ÈÙÎ ±∏¥ÆÈ‡˜È¯Ó‡‰ ËÙ˘Ó‰ ÏÚ ˙ÂÎÓ˙Ò‰Ï ÈÏ‚‡‰ ËÙ˘Ó‰ ÏÚ ˙ÂÎÓ˙Ò‰Ó
Ô‰È˙˘ ÔÈ· ÌÈÏ„·‰‰ ˙ÓÂÚÏ ÌÈ„Ó‚˙Ó ‰Ï‡ ËÙ˘Ó ˙ÂËÈ˘ ÔÈ· ÌÈÏ„·‰‰ ‰¯·Á‰ ˙ÂÈÏÎ˙
¨‰È‚ÂÒ· ‰˜ÈÒÙ‰ ËÂÚÈÓ ÁÎÂÏ ¯ÓÂÏ Ô˙È˘ ÏÎÎ ±∏µÆÌÏÂÚ· ÌÈ¯Á‡ ÌÈÁ˙ÂÙÓ ÌÈ˜˘Ó ÔÈ·Ï

ÆÔÈÈÚ· ˙ÂÈ‡˜È¯Ó‡‰ ˙ÂÎÏ‰‰ ˙‡ ‰‡¯‰ ÏÎÎ ˙Ó‡Â˙ Ï‡¯˘È· ‰ÎÏ‰‰
‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ Ï˘ ÌÈÓÈÂÒÓ ÌÈÈ‚ÂÏÂÎÈÒÙ ÌÈË·È‰· ‰„˜Ó˙‰ ÂÊ ‰ÓÈ˘¯
ÂÈ‰ ‰Ê ¯Â˘ÈÓ· ÌÈÎ¯Ú‰ ˙Î¯ÚÓ Ï˘ ‰·Ó‰˘ Û‡ ÆÈ˘È‡‰ ÁÂ˙È‰ ¯Â˘ÈÓ· ÌÈÚ‚Â‰
ÔÈ· ‰‡ÂÂ˘‰ ±∏∂¨ÌÈÓÈÂÒÓ ÌÈÎ¯ÚÏ Ô˙È‰ Ï˜˘Ó· ˙ÂÈ„Ó ÔÈ· ·¯ ÔÂÈÓ„ ˘È˘ Û‡Â ¨ÈÏÒ¯ÂÂÈÂ‡

                                            

Æ±≥± ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±∏¥
Æ±∞≥ ‰¯Ú‰Ï ‰ÂÂÏ‰ ËÒ˜Ë‰ ˙‡ ÏÈÚÏ Â‡¯ ±∏µ

Æ±µ∑ ‰¯Ú‰ ÏÈÚÏ Â‡¯ ±∏∂
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˙Â·¯˙‰ Ï˘ Â‡ ‰˙ÂÏÏÎ· ‰¯·Á‰ Ï˘ ÁÂ˙È‰ ¯Â˘ÈÓ· ˙Â˘ÚÈ‰Ï ‰ÎÈ¯ˆ ÌÈÈËÙ˘Ó ÌÈÏÏÎ
È„ÓÓ Ï˘ ‰Â˘ ˙Î¯ÚÓ ÏÚ ˙ÒÒÂ·Ó ‰Ê ¯Â˘ÈÓ· ‰‡ÂÂ˘‰ Æ (societal or cultural level)
ÈÙ–ÏÚ ÈÎ ‰¯ˆ˜· ÔÈÈˆ ±∏∑Æ„¯Ù ÔÂÈ„ ˙·ÈÈÁÓÂ ¨È˘È‡‰ ¯Â˘ÈÓÏ ˙ÒÁÈÈ˙Ó‰ ÂÊÓ ÌÈÎ¯Ú
˙Â·Â¯˜ Ï‡¯˘È· ˙È„Â‰È‰ ‰ÈÈÒÂÏÎÂ‡· ˙ÂÁÂÂ¯‰ ˙ÂÈ˙Â·¯˙‰ ˙ÂÈË‰ ¨ÂÊ ÌÈ„ÓÓ ˙Î¯ÚÓ
˙È·¯ÚÓ‰ ‰ÙÂ¯È‡· ˙ÂÁÂÂ¯‰ ‰Ï‡Ï ¯˘‡Ó ‰ÈÏ‚‡·Â ˙È¯·‰–˙Âˆ¯‡· ˙ÂÁÂÂ¯‰ ‰Ï‡Ï ¯˙ÂÈ
ËÙ˘Ó ˙Â¯Â˜ÓÏ ‰ÈÈÙ‰ Í˘Ó‰Ï ‡ÚÈÈÒÓ„ ‡È˙ ÌÂ˘Ó ˘È ÍÎ· Æ‰ÈÒ‡ Á¯ÊÓ–ÔÂÙˆ· Â‡

Æ‰¯·Á‰ ˙ÂÈÏÎ˙ ˙ÈÈ‚ÂÒ· Ì‚ ÌÈÈ‡˜È¯Ó‡

ÌÂÎÈÒ ∫‰ ˜¯Ù

ÌÈ¯˜ÂÁÂ ÌÈËÙ˘Ó Ï˘ ˙Â¯Â„ ‰˜ÈÒÚÓ‰ ˙˜ÂÏÁÓ ˘„Á ¯Â‡· ¯È‡‰Ï ‰˙ÒÈ ÂÊ ‰ÓÈ˘¯
Á¯Â‡·˘ ‡Ï‡ ¨˙˜ÂÏÁÓ‰ ˙‡ ·˘ÈÈÏ ÂÈ„È· ‰ÏÚ ‡Ï˘ „·Ï· ÂÊ ‡Ï ÆÌÈ¯Á‡ ÌÈÓÂÁ˙·
ÌÈÈ˘È‡–ÔÈ· ÌÈÏ„·‰ ÆÌÏÂÚÏ ‰‡¯Î ·˘ÂÈ˙ ‡Ï ‡È‰ ÈÎ ‰˜ÒÓÏ ÒÈÒ· ÂÁ‰ ÈÏÒ˜Â„¯Ù
Ì‚ Ì‰ ‰‡¯‰ ÏÎÎ Æ‰È„Ó ÏÎ· ÌÈÁÂ«¯ ˙È·ÈËÈ‚Â˜ ˙e¯È‚Ò· Í¯Âˆ·Â ˙ÂÈÎ¯Ú ˙ÂÙ„Ú‰·
˙Â·ÂÁ Ï˘ ÌÈÈÂ‡¯‰ ÌÈ‡˘ÂÓ‰ Ì‰Ó ‰Ï‡˘· ˙ÂÙ˜˘‰‰ ÈÏ„·‰ ˙‡ ÌÈÏÏÂÁÓ‰ ‰Ï‡
ÌÈË·È‰· ·˘Á˙‰Ï ‰ÎÈ¯ˆ ‰È‚ÂÒ· ÈËÙ˘Ó‰ ÏÏÎ‰ ˙ÚÈ·˜ Æ‰¯·Á· ‰¯˘Ó‰–È‡˘Â
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